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MO DAU

1. Tinh cép thiét ciia viéc nghién ciru dé tai

Bat dong san 1a mot loai tai san dic biét va gan lién voi cac quyén loi thiét yéu cua
céc chu thé tham gia thi truong bat dong san va sy 6n dinh cua trat tu kinh té - x4 hoi.
Céc hop ddong KDBDS thudng c6 gia tri 16n, thoi gian thuc hién kéo dai véi nhiéu chu
thé trung gian va chiu sy diéu chinh dong thoi ctia nhidu nganh luat. Chinh vi vay, khi
c¢6 bén trong hop dong KDBDS vi pham céc nghia vu d3 thoa thuan, cam két véi bén
con lai trong hop dong s& dan dén nhitng hé qua phap 1y nghiém trong, phtrc tap, kéo
dai va kho giai quyét.

Céc hoc thuat phap 1y da chi ra TNPL 13 hé qua bat lgi ma mot chu thé phai ganh
chiu vi sy vi pham phap luat cia minh. TNPL dugc phan thanh trach nhiém dan sy, hanh
chinh, ky ludt hay ning né hon trach nhiém hinh sy. Trong d6, TNPL ma mot bén trong
hop dong KDBDS phai chiu trude bén con lai do ¢6 hanh vi vi pham céc cam két, cac
nghia vu di thoa thuin nhu trach nhiém bdi thuong thiét hai, trach nhiém chiju phat vi
pham ... dugc xem nhu mét giai phap phap 1y hitu hiéu nang cao hiéu qua thyc thi cac
nghia vu, cic cam két ciia cac chu thé trong hop. dong KDBDS ddi voi nhau va xtr 1y
nghiém minh cac hanh vi vi pham nghia vu hop dong KDBBS. Trong bdi canh dat nudce
dang quyét tam thuc hién ké hoach phat trién kinh té x4 hoi phan dau ting truong "hai
con s0" theo tinh than Két luan s6 18-KL/TW, ngay 02/4/2026 ciia Ban Chap hanh Trung
wong, viéc hoan thién phap luat lién quan TNPL lién quan dén thyc hién cac hop dong
kinh té rat quan trong dé dam bao trat tu thi truong dugc kiém soat qua viéc tuan thu béi
cac chu thé tham gia vao qua trinh kinh doanh, trong d6 c¢6 hoat dong kinh doanh bét
dong san 1a mot thi trudng quan trong, tir d6 gop phan dua dat nude phat trién trong ky
nguyén moi.

Thuec tién ap dung phép ludt cho thiy vi pham nghia vu trong hop dong KDBPS
dién ra pho bién, véi sd lugng tranh chép ting qua mdi nim nhung co ché xac dinh va
ap dung TNPL con nhiéu bat cap. Cac dang vi pham nhu chdm ban giao bat dong san,
ban giao khong dung chat luong, vi pham nghia vu thanh toan, vi pham nghia vy bao
dam quyén so hiru, quyén st dung... xuat hién voi tan suét cao. Tuy nhién, viéc xac
dinh can ctr phat sinh TNPL, hinh thirc TNPL ap dung, muc do bdi thudng thiét hai,
phat vi pham hay don phuong cham dat hgp ddng trong nhiéu trudng hop con thleu
théng nhét giira cac co quan ap dung phap luat, dac biét la trong hoat dong giai quyet
tranh chap. Theo s6 liéu thu thap dugc tir viée tong hop cac ban an duge cong b trén
trang thong tin dién tir cong bd ban an, quyét dinh Toa an cua TAND tdi cao
(https://congbobanan.toaan.gov.vn/) thi nam 2022, Toa an da xét xir va c6 khoang 150
ban 4n so tham va ban an phuc tham c¢6 hiéu lyc giai quyét cic vu an tranh chap hop
d6ng KDBDS; nam 2023, con sd nay 1a 139 ban an, ndam 2024 1a 100 ban an va nim
2025 tang 1én 110 ban an, quyét dinh Toa an. Cac vu viéc tranh chép tor hoat dong
KDBDS theo phuong thirc trong tai thuong mai theo théng ké ctia Trung tAm trong tai
Qubc té Viét Nam cling chiém ty I¢ cao va c6 xu hudng tang 1&€n, nam 2022 1a 7,1%,
nam 2023 14 26,2% va nim 2024 chiém 14%. (VIAC, 2025)

Hién nay, khung phap 1y diéu chinh hoat dong KDBDS va xéac dinh trach nhiém
phap 1y cua cac cha thé trong hop dong khi vi pham nghia vy di c6 tai Luat KDBDS
nam 2023, BLDS nam 2015, LTM niam 2005, Luat D4t dai ndm 2024, Luat Nha & nim
2023 ... cung cac van ban phap luat khac tao nén tang 16p cac quy dinh tir luat chung
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dén luat chuyén nganh. Tuy nhién, tinh trang cac quy dinh ndm rai rac ¢ nhiéu vin ban
phap luét trong khi tudi tho cac quy dinh phap luit lai ngén va chua thdng nhit vé trat
tu 4p dung phép luat din dén phép luat diéu chinh TNPL do vi pham nghia vu trong hop
déng KDBDS du di c6 nhung con ton tai nhiéu mau thudn, chwa théng nhat, nhiéu cach
hiéu va ap dung khac nhau. Cac quy dinh vé TNPL do vi pham nghia vy hop dong
KDBDS van can ctr trén cac quy dinh chung ap dung voi cac hop ddng khéc, chua 1am
16 duge cac giai phap xtr ly TNPL dbi voi cac tinh huong dic thu ciia loai hop dong nay.
Quy dinh phap luat hién hanh thiéu ving cic quy dinh vé dang vi pham nghia vu trudc
thoi han, chua c6 ché tai bd sung khi bén vi pham khong thuc hién trach nhi€ém tiép tuc
thuc hién dung hop ddng, chua c6 quy dinh cu thé vé ap dung cac trudng hop loai trir
trach nhi¢m khi c6 bén vi pham, cac quy dinh gitta Luat KDBDS nam 2023, LTM nam
2005 va BLDS nidm 2015 con méiu thuin, chong chéo nhau ... gdy kho khéan cho ca chu
thé tham gia hop dong KDBDS lan co quan c6 tham quyen khi giai quyét, xu ly tranh
chéap. Trong bdi canh chuyén dbi sb, hoi nhap kinh té qubc té va su phat trlen da dang
cua cac m6 hinh KDBDS méi, cac quan h¢ hgp dong KDBDS phat trién da ting va ngay
cang phure tap, nhiéu van dé phap 1y moi phét sinh nhu giao dich bat dong san qua nén
tang s6, hop dong bat dong san hinh thanh trong tuong lai, huy dong von KDBDS ...
dang dit ra cac thach thic 16n ddi v6i phap luat vé TNPL hop dong truyén thong. Pidu
d6 doi hoi phai tai cAu triic tu duy phéap 1y vé TNPL trong hop dong KDBDS theo huéng
hién dai, thich tng véi su bién dong cua thi trudng va yéu cau bao vé an toan phap 1y
ctia nén kinh té sd.

Vé phuong dién khoa hoc phap 1y, cac nghién ctru hién c6 chu yéu tiép can tir goc
d6 chung cua TNPL do vi pham hop dong, chua co6 cong trinh tlep can mot cach co h¢
théng dé nghién ctiru cac van dé vé 1y ludn, phap luat, thyc tién 4p dung phap luat vé
TNPL do vi pham nghia vu riéng ddi véi loai hgp dong KDBDS. Viéc nghién ciru dé tai
nay khong chi c¢6 y nghia b sung va hoan thién 1y luan vé TNPL trong hop dong
KDBDS, ma con gop phan cung cap luan cir khoa hoc cho viéc hoan thién phap luat va
nang cao hiéu qué ap dung phap luat trong thuc tién.

Tir nhitng phan tich trén c6 thé khéng dinh, viéc nghien ctru dé tai “Trdch nhi¢m
phap Iy do vi phgm nghia vu trong hgp dong kinh doanh bit dong sin theo phdp ludt
Viét Nam” 13 can thiét ca vé 1y luan 1an thyc tién.

2. Muc dich va nhiém vu nghién ctru

2.1. Muc dich nghién ciru

Muc dich ctia Luan an 13 xay dung 1y luin va co so khoa hoc cta phap luat vé
TNPL do vi pham nghia vy trong hop dong KDBPDS; phan tich, danh gia toan dién thyc
trang phap luat va thuc tién ap dung phéap luat tai Viét Nam, tir d6 dé xuét cac dinh
huong va giai phap khoa hoc hoan thién phap luat va nang cao hiéu qua ap dung phap
luat vé TNPL do vi pham nghia vy trong hop déng KDBDS ¢ Viét Nam gop phan tao
hanh lang phap 1y, bao v€ quyén va cac loi ich hop phap cua cac chu thé trong hop dong
KDBBS va dam bao su 6n dinh, minh bach cua thi trudng bt dong san.

2.2. Nhiém vu nghién cau

Mot 13, tong quan va danh gia vé tinh hinh nghién ciru trong nudc va ngoai nudce
vé TNPL do vi pham hop dong KDBDS & Viét Nam, xac dinh co so ly thuyét nghién
clru, cau hoi nghién ctru va phuong phap tiép can; tir 46 xac dinh nhiing khoang tréng
khoa hoc can dugc tiép tuc nghién ctru;



Hai 13, hé théng hoa va lam rd nhimng van dé 1y luan vé TNPL do vi pham nghia
vu trong hop dong KDBDS nhu khéi niém, dic diém cia hop dong KDBDS, vi pham
nghia vu va TNPL do vi pham nghia vu trong hop déng KDBPS; noi dung phap luat vé
TNPL do vi pham nghia vu trong loai hgp dong nay;

Ba la, phén tich, danh gia thyc trang phap luat va thuc tién ap dung phap luét, tir do
chi ra nhing bat cap tir quy dinh cua phap luat va vuong mac tir thyc tién 4p dung phap luat
1am co sé tryc tiép dé dé xut cac dinh huong va giai phap hoan thién phap luat;

Bdn 13, xay dung cac dinh hudng va dé xuat cac giai phap hoan thién phép luat va
nang cao hiéu qua ap dung phéap luat vé TNPL do vi pham nghia vu trong hop ddng
KDBDS ¢ Viét Nam.

3. Pdi twgng va pham vi nghién ciru

3.1. Poi twong nghién ciu

Dbi twong nghién ctru ctia Luan 4an 14 cac quan h¢ phap luat phat sinh tir hanh vi vi
pham nghia vy trong hgp dong KDBBS va co ché diéu chinh phap luat d6i voi TNPL
phat sinh tir cac vi pham dé theo phap luat Viét Nam, bao gom ca phuong dién 1y luan,
phép luat thuc dinh va thyc tién 4p dung phap luat. Gém cac doi twong nghién ciru cu
thé sau:

- Ly luan va Iy luan phap luét vé vi pham nghia vu hop dong KDBDS, TNPL do
vi pham nghia vu trong hop dong KDBPS qua céac quan diém khoa hoc, hoc thuyet phap
Iy 14 nén tang cho phap luat hop dong va TNPL do vi pham nghia vu hop déng;

- Cac quy dinh phap luat Viét Nam nhu BLDS ndm 2015 va céc luat chuyén nganh
(Luat KDBDS nam 2023, Luat DAt dai nam 2024, Luat Nha & nam 2023, Luat Thuong
mai nam 2005) cung cac van ban huéng din dudi luat nhu Nghi dinh s6 96/2024/ND-
CP vé TNPL do vi pham nghia vu trong hop dong KDBDS ¢6 ddi sanh vé6i phap luat
clia mot s6 quéc gia c6 cac thiét ché chinh tri khac biét hodc twong dong;

- Thyc tién 4p dung phap luat vé TNPL do vi pham nghia vu trong hop dong
KDBDS ¢ Viét Nam qua tiép can sd liéu, cac ban an dién hinh va két qua khao sat cia
tac gia.

3.2. Pham vi nghién ciru

Vé mat ndi dung: Dudi gbc dd nghia vu trong hop dong KDBDS phat sinh gitta
céc chu thé 1a bén KDBDS va bén mua, thué, thué mua bat dong san vi pham cac diéu
khoan cam két thoa thuan phat sinh TNPL do vi pham nghia vu trong hop dong nay,
Luén an tip trung nghién ctru 03 ndi dung sau: (1) Can ctr lam phat sinh TNPL do vi
pham nghia vu trong hop dong KDBDS; (2) Hinh thic ché tai do vi pham nghia vu trong
hop ddng KDBDS va hau qua phap ly va (3) Cac truong hop loai trur trach nhiém do vi
pham nghia vu trong hop dong KDBDS.

Trong qua trinh nghién ctru, luén an s& mo rong, khai thac cac quy dinh phap luét
Viét Nam hién hanh trong mdi quan hé d01 sanh voi phap luat cac quoc gia khac, phap
luat qudc té cling nhu tim hiéu cac yéu to tic dong dén phap luat va ap dung phap luat
vé TNPL do vi pham nghia vy trong hgp dong KDBDS.

Vé thyc tién, Luan an tap trung nghién curu viéc ap dung phap luat TNPL do vi
pham nghia vuy trong hop dbng KDBDS tai Toa an va trong chirg muc nhat dinh, qua
hoat dong giai quyet tranh chap bang trong tai thuong mai. Thong qua viée nghién ctru
céc ban an, quyét dinh va két qua giai quyét tranh chap cu thé, luan 4n nhan dién nhiing
han ché, bt cap va nguyén nhan cta cac han ché, bat cap trong viéc ap dung phap luat,



1am co s& khoa hoc cho viée dé xuat cac giai phap hoan thién phap luat va nang cao hiéu
qua thyc hién phap luat.

Vé khéng gian, luan 4n nghién ctru thuc tién 4p dung phéap luat vé TNPL do vi
pham nghia vu trong hop déng KDBDS tai Viét Nam.

Vé thoi gian, tir ngay 01/07/2015 Luat KDBDS nim 2014 c6 hiéu luc dén nim
2026.

4. Phuwong phap luan, phwong phap nghién ciru

4.1. Phuong phap luin

- Phuong phép duy vat bién chiing

- Phuong phap duy vat lich st

4.2. Phuwong phap nghién ctru

- Phuong phép phén tich, tong hop

- Phuong phap so sanh luat hoc

- Phuong phap diéu tra khao sat

- Phuong phép nghién ctru dién hinh

- Phuong phép du bao khoa hoc

5. Y nghia khoa hoc va y nghia thyc tién ciia Luin an

Vé mdt khoa hoc, két qua nghién ctru cua Luan an c6 gia tri khoa hoc lam ndi bat,
phong phti thém co s¢ 1y luan va 1y luan phéap luat vé TNPL do vi pham nghia vu hop
d6ng KDBDS. Luan an 1am rd va gdp phan nhan dién cac dic thu cia TNPL do vi pham
nghia vu d6i véi loai hop ddng KDBDS, gop phan ting cudng hiéu qua trong viée diéu
chinh ché dinh TNPL do vi pham nghia vu hop déng KDBBS phui hop véi su phat trién
cua thi truong bat dong san va xu huong phat trién phap luat.

Céc két qua nghién ciru vé thyc trang phap ludt va thyc tién ap dung phap luat
TNPL do vi pham nghia vu hop dong KDBPDS tai Viét Nam c6 y nghia hoan thién ché
dinh nay dong thoi cung cap thém cac thong tin phap 1y dén cac bén tham gia hop dong
KDBDS gbép phan giam thiéu rui ro, tinh trang vi pham nghia vu trong hop dong
KDBDS.

Vé mat thuc tién, két qua nghién ctru cua luan an s€ 1a tai li¢u tham khao hiru ich
cho viéc nghién ctru, hoc tap, giang day va ap dung phap luat vé TNPL do vi pham nghia
vu trong hop dong KDBDS tai Viét Nam.

6. Nhirng dong gop méi cia Luan an

Két qua nghién ctru ctia luan an c6 mot s6 diém mai sau day:

Thir nhat, vé 1y luan va 1y luan phap luat, Luan 4n gop phan bd sung co s¢ 1y luan
phap luat vé TNPL do vi pham nghia vu trong hop déng KDBPS véi nhitng dong gop
moi nhu sau:

a) Luan 4n xac dinh duoc co so 1y thuyét gan voi dé tai luan an nhu 1y thuyét tu do
va thién chi, Iy thuyét vé sy rang budc nghia vu ctia hop déng (hay con goi la Iy thuyét
hop dong cua Kant - Kant's Theory of Contract), ly thuyet thong tin bét can xung, ly
thuyet diéu tiét nha nudc dbi voi thi truong va ly thuyét can bang loi ich va cong bang
hop ddng. Pay 1a nhiing 1y thuyét nén tang quan trong trong viéc xac dinh quan hé hop
ddng 1 co sé dé xac dinh vi pham nghia vu hop ddng va TNPL cua cac chu thé trong
hop dong;

b) Ludn an hinh thanh va xay dung dugc mot s6 khai niém méi nhu vi pham nghia
vu trong hop dong KDBDS, TNPL do vi pham nghia vu trong hop dong KDBDS, phap



luat vé TNPL do vi pham nghia vu trong hop dong KDBDS dong thoi chi ra nhitng dic
trung phap 1y cta cac khai niém nay cin ctr trén dic trung cua loai hop dong KDBDS.

¢) Luan an chi ra duoc cau tric phép luat vé TNPL do vi pham nghia vu trong hop
déng KDBDS trén co sé ¢6 sy so sanh v6i phap ludt nude ngoai. Luan 4n chi ra va phan
tich cac yéu td tac dong dén xay dung phap luat va ap dung phép luat, dic biét 1a cac
yéu tb co tinh cap nhat, hién dai.

Thir hai, Luan an phan tich, danh gia toan di¢n cac quy dinh cua Luat KDBDS nam
2023, LTM nim 2005, BLDS nidm 2015 cing cc vin ban phap luit lién quan vé TNPL
do vi pham nghia vu trong hop ddng KDBDS tir d6 chi ra cac bat cip ciia phap luat hién
hanh tap trung vao cin ctr phat sinh TNPL do vi pham nghia vy hop dong, cc hinh thirc
ché tai do vi pham nghia vy, cac truong hop loai trir trach nhiém.

Thir ba, luan 4n di dé xuat cic giai phap cu thé nhu stra d6i, bd sung cic quy dinh
vé nguyén tic xac dinh luat 4p dung trong cac hop dong KDBDS, bb sung quy dinh vé
vi pham nghia vu trude thot han, sta ddi cac quy dinh cta Luat KDBDS nam 2023 va
LTM nam 2005 dé dam bao tinh dong bo va kha thi trong cac quy dinh ciia phap luat,
sira d6i, bo sung trong diéu khoan hgp dong mau trong KDBDS dugc ban hanh theo
Nghi dinh s6 96/2024/ND-CP. Luan an dong thoi dé xuét céc giai phap nang cao hi¢u
qua ap dung phap luat TNPL do vi pham nghia vu trong hop dong KDBPS dap tng
dugc su thay doi trong bdi canh phat trién cia thi trudng bat dong san va bao vé kip thoi
quyén cta cac chi thé trong quan hé hop dong.

7.Bo cuc cia Luén an

Ngoai phﬁn mé dau, két luan, danh muc tai liéu tham khao va phu luc, ndi dung
ctia luan 4n bao gom:

Churong 1: Tong quan tinh hinh nghién ctru va co s& Iy thuyét nghién ciru

Churong 2: Nhimng van dé 1y luan phap luat vé trach nhiém phap 1y do vi pham
nghia vu trong hop dong kinh doanh bat dong san

Churong 3: Thuc trang phap luat vé trach nhiém phép 1y do vi pham nghia vy trong
hop déng kinh doanh bat dong san va thyc tién ap dung ¢ Vi¢t Nam

Chuong 4: DPinh hudng, giai phdp hoan thién phap luadt va nang cao hi¢u qua ap
dung phép luat vé trach nhiém phap 1y do vi pham nghia vu trong hop dong kinh doanh
bat dong san



CHUONG 1
TONG QUAN TINH HINH NGHIEN CUU
VA CO SO LY THUYET NGHIEN CUU

1.1. Tinh hinh nghién cttu lién quan dén dé tai ludn an

Qua qua trinh tong hop, cac cong trinh nghién ctru duoc néu dudi day 1a cac cong
trinh tiéu biéu d3 tong két dugc phan 16n cac két qua nghién ctru trong nude lién quan
dén dé tai luan 4n.

1.1.1. Nhém cdc cong trinh nghién civu co sé 1y lugn vé trach nhiém phép Iy do
Vi pham nghia vu trong hgp déong kinh doanh bdr dgng sdn

Thir nhit, cac cong trinh nghién ctiru vé hop dong KDBPS, nghia vu hop dong
va vi pham nghia vy hop dong KDBDS.

Sach chuyén khao “Phdp ludt hop dong trong linh vuee ddn suw Viét Nam hién dai”
(2021) cia céc tac gia Poan Pic Luong, Tran Thi Hué, Nha xuat ban Cong an nhan
dan, Ha Noi.

Cubn sach “Binh ludn khoa hoc Ludt Kinh doanh bdt dong san (hién hanh) (sia
doi, bo sung nam 2020" (2020), tac gia Nguyén Quang Tuyén, Nha xuat ban Chinh trj
quéc gia Su that, Ha Noi.

Sach chuyén khao "Phdp ludt vé kinh doanh bdt déng san" (2024), tac gia Nguyén
Vin Hoi (chu bién), Nha xuét ban Tu phap, Ha Noi.

Luan 4n tién si Luat hoc “Phdp ludt vé kinh doanh nha & hinh thanh trong twong
lai tir thyee tién thi hanh tai thanh phé Hé Chi Minh” (2021) cua tac gia Hoang Viét
Trung, Trudng Pai hoc Luat Ha N6i, Ha Noi.

Luan 4n tién si Luat hoc “Phdp ludt vé kinh doanh bat dong san du lich & Viét
Nam” (2022) cua tac gia Doan Van Binh, Truong Dai hoc Luat Ha Noi, Ha Noi.

Luéan an tlen s Ludt hoc “Hop dong mua ban can hg chung cuw theo phdp ludt Viét
Nam tir thwc tién thanh phé Ho Chi Minh” (2023) cia tac gia Ha Hai, Hoc vién Khoa
hoc xa hoi, Ha Noi.

Luan van Thac si Luat hoc “Phdp ludt vé hop dong chuyén nhirong quyén sir dung
ddt trong dw dan dau tw kinh doanh bat dong san hinh thanh trong twong lai" (2022) cua
tac gia Huynh Thé Hién, Truong Pai hoc Luat - Dai hoc Hué, Thira Thién Hué.

Luén 4n Tién si Luat hoc “Phap ludt vé chuyen nhuong dy an dau tu trong hoat
dong kinh doanh bdt déng san” (2022) cua tac gia DS Xuan Trong, Trudng Pai hoc
Luat Ha Noi, Ha Noi.

Bai viét “Nghia vy va ché tai: tim kiém nghia vu co ban” trong tdp sach "Mélanges
en honneur & P. Raynaud" (1985), cua tac gia Jestaz xuat ban tai Paris, Nha xuat ban
Dalloz-Sirey.

Luén an tién si Luat hoc “Trdch nhiém boi thwong thiét hai do vi pham hop déng
thwong mai theo phap luat Viét Nam” (2021) cta tac gia Pinh Van Cuong, Pai hoc Luat
Ha No6i, nam 2021.

Luan an tién si “Vi pham hop dong hiéu qua” (2022) cua tac gia Gian Thi Lé Na,
Truong Pai hoc Kinh té - Luat, thanh phd Ho Chi Minh.

Luén an tién si Luét hoc “Baoi thwong thiét hai do vi pham hop déng” (2018) cua
tac gia Bui Thi Thanh Hang, Truong Pai hoc Luat Ha Noi, Ha Noi.



Sach chuyén khao “The law of contracts” (Luat Hop dong), 3", West Publishing
Co. ST. Paul, Minn (1987), cta cac tac gia John D. Calamari - Joseph M. Perillo.

Bai viét “Co 56 Iy ludn va thiee tién ciia viéc diéu chinh bang phdp ludt doi véi vi
pham hop dong khi chira dén thoi han thuc hién nghia vu” (2006) cua tac gia Duong
Anh Son, Tap chi Nha nudc va Phap luat 2006 s6 4, Ha Noi.

Thir hai, cic cong trinh nghién ciru vé TNPL do vi pham nghia vu trong hop
dong KDBDS

Luan an tién si Luat hoc "Trach nhiém dan su lién doi boi thwong thiét hai trong
phap ludt dan sw Viét Nam" (2008) cua tac gia Pham Thi Kim Anh, Truong Pai hoc
Luat Ha N¢i, Ha Noi.

Luén an tién si Luat hoc "Trdch nhiém phdp Iy do vi pham hop dong thirong mai
& Viét Nam hién nay” (2016) cua tac gia Lé Thi Tuyét Ha, Hoc Vién khoa hoc x3 hoi,
Ha Noi.

Sach chuyén khao “Phdp ludt hop dong trong linh vuec dan sw Viét Nam hién dai
(2021) cia céc tac gia Poan Pic Luong, Tran Thi Hué, Nha xuat ban Cong an nhan
dan, Ha Noi.

Thit ba, cac cong trinh nghién ctru vé Iy luan phap luat vé TNPL do vi pham nghia
vu trong hop dong

Luan 4n tién si Luat hoc “Trdch nhiém boi thwong thiét hai do vi pham hop dong
thwong mai theo phap luat Viét Nam” (2021) cua tac gia Pinh Van Cuong, Dai hoc Luét
Ha No6i, nam 2021.

Luan an tién si Luat hoc "Trdch nhiém phdp Iy do vi pham hop dong thwong mai
& Viét Nam hién nay” (2016) cua tac gia Lé Thi Tuyét Ha, Hoc Vién khoa hoc x3 hoi,
Ha Noi.

Sach chuyén khao “Civil remedies in Malaysia” (Bién phdp khdc phuc dan su tai
Malaysia) (2007) cua tac gia Cheong May Fong, (2007), Sweet and Asia Publishe, P.9.

Luan an tién si “Dirng hop dong hodc cham ditt hop dong” (2016) cua tac gia
Hariz Saidani, La rupture du contrat, Université de Toulon.

Luan 4n tién si “Remedies for Breach of Contract in the International Sale of
Goods - A Comparative Study between the CISG, Chinese Law and English Law with
reference to Chinese Cases” (Cdc bién phdp khéc phuc vi pham hop dong trong mua
ban hang héa quéc té - Nghién ciru so sanh ludt gitia CISG, ludt phdp Trung Quéc,
va ludt phdp Anh véi sw tham chiéu cdc vu viéc tai Trung Quéc) (2020) cia Yan Li,
University of Southampton.

Bai viét “Damages for Breach of Contract: Compensation, Restitution and
Vindication” (Thiét hai do vi pham hop dong: Boi thudng, hoan tra va bién ho) (2008) cua
tac gia David Pearce-Roger Halson, Oxford Journal of Legal Studies, VVol. 28, No. 1.

Bai bao “Piéu khoan cham dirt hop dong va diéu khoan duy tri hiéu luc ciia hop
dong (2024) cua tac gia Vanwijick-Alexandre Tai li¢u hoi thao “Hop d6ng thuong mai
qudc t&”, dugc td chic tai Ha Noi ngay 13-14 thang 12 nam 2004.

1.1.2. Nhém céc cong trinh nghién citu thec trang phap ludt va thuc tién ap
dung phéap ludt vé trach nhigm phap Iy do vi pham nghia vu trong hop déng kinh
doanh bdr dgng san

Thir nhit, cac cong trinh nghién ctru vé thyc trang phap luat va thuc tién ap dung
phap luat vé cin ct phat sinh TNPL do vi pham nghia vu trong hop dong KDBDS tai
Viét Nam

»



Sach chuyén khao “Phap ludt hop déng trong linh vuc dan sy Viét Nam hién dai”
(2021) cua céc tac gia Poan Dtc Luong, Tran Thi Hué, Nha xuit ban Cong an nhan
dan, Ha Noi.

Luén an tién si Luat hoc "Trdch nhiém phdp Iy do vi pham hop dong thirong mai
& Viét Nam hién nay” (2016) cua tac gia Lé Thi Tuyét Ha, Hoc Vién khoa hoc x3 hoi,
Ha Noi.

Sach “Binh ludgn khoa hoc BLDS nam 2015 cua nuéc Coéng hoa xa hoi chu nghia
Viét Nam” (2017) cua tac gia Nguyén Van Cir - Tran Thi Hué, Nha xuét ban Cong an
nhan dan, Ha Noi.

Bai viét “Nguyén tdc 16i trong phdp ludt thwong mai Viét Nam” (2010) cia tac gia
Phan Huy Hong, Tap chi Nha nuéc va Phap luat 2010 sé 11, Ha Noi.

Thit hai, cic cong trinh nghién ciru vé thyuc trang phap luat va thyc tién ap dung
phap luat vé cac ché tai do vi pham nghia vu hop dong KDBPS va hau qua ap dung

Sach “Binh lugn khoa hoc BLDS nam 2015 cua nuéc Coéng hoa xd hoi chu nghia
Viét Nam” (2017) cua tac gia Nguyén Van Cir - Tran Thi Hué, Nha xuat ban Cong an
nhan dan, Ha Noi.

Dé tai nghién ctru khoa hoc cip truong “Cdc vin dé phdp 1y ciia hop dong mua
ban hang héa qua thuc tién xét xir ciia Toa dn va Trong tai tai Viét Nam” (2011), cha
nhiém dé tai 1a tac gia Phan Huy Hong, Truong Pai hoc Luat Thanh phé H6 Chi Minh.

Sach chuyén khao “Cdc bién phdp xit Iy viéc khéng thue hién diing hop dong trong
phap ludt Viét Nam” (2010) cua tac gia D6 Vian Pai, Nha xuét ban Chinh trj Quéc gia,
Ha Noi.

Pé tai nghién ctru khoa hoc cap Bo "Trdch nhiém do vi pham hop dong mua bdn
hang héa theo Bé ludt Thwong mai thong nhdt Hoa Ky~ (2005) cua tac gia Hoang Ngoc
Thiét, Nguyén Minh Phuong, Trudng Pai hoc Ngoai Thuong, Ha Ngi.

Bai viét “Si khéng thong nhat trong quy dinh vé hop dong gitra Ludt Thwong mai
va B ludt Ddn sw”, Tap chi Nghién ctru 1ap phap s6 02 + 03 (402 + 403), thang 02/2020,
Ha Ni, cua tac gia Nguyen Vian Hoi.

Bai viét “Ban vé mikc phat vi pham hop dong” (2019) cia tac gia Bich Ha - Son
Hai, Tap chi Toa an nhan dén dién tir, Ha Noi.

Bai viét “Ché tai phat vi pham do vi | pham hop dong thwong mai theo quy dinh cua
phap ludt Viét Nam” (2022) cua tac gia Nguyén Cong Tién, Tap chi cong thuong s6 17,
thang 07/2022, Ha Noi.

Séach chuyén khao “Ludt hop dong Viét Nam - Ban én va binh ludn ban dn” (2020)
clia tac gia S Vian Pai, Nha xut ban Dai hoc quéc gia thanh phd HO Chi Minh.

Thir ba, cic cong trinh nghién ctru vé thyuc trang phap luat va thuc tién ap dung
phap luat vé loai trir TNPL do vi pham nghia vu trong hop dong KDBDS.

Bai viét “Mot s6 bt cdp trong quy dinh ciia phdp ludt vé loai trir trdch nhiém boi
thuong thi¢t hai do vi pham nghia vu trong hop d‘dng thuong mai” (2020) cua tac gia
Tran Thi Hug, Tap chi Phap luét va Thuc tién - s6 42/2020, Thira Thién Hué.

Bai viét “Mién trach nhiém doi véi vi pham hop dong do phdi thiee hién quyét dinh
ciia co quan nha nude ¢ tham quyén” (2022) cua tac gia Nguyén Vin Hung, Tap chi
Nghién ciru Lap phép, s6 17/2022.

Bai viét “Legal relief for performance obstacles of house leasing contract caused
by Covid-19” (Bién phap hé tro phap 1y cho nhitng viedng mdc khi thuec hién nghia vu



hop dong thué nha do Covid-19), (2020) cua tac gia Ran Luo, Tap chi Region -
Educational Research and Reviews, Vol 2, Issue 4 (2020).

Bai viét “Covid-19 in Civil or Commercial Disputes: First Responses from Chinese
Courts”( COVID-19 trong céc tranh chdp dan su hodc thirong mai: Nhitng quan diém
phdp Iy dau tién tir cac toa an Trung Quac) (2020) cua tac gia Qiao Liu, The Chinese
Journal of Comparative Law Vol.8.No.2.

1.1.3. Nhom cac cong trinh nghién ciru gidgi phap hoan thi¢n phap lugt vé trach
nhi¢m phap ly do vi pham nghia yu trong hgp dong kinh doanh bdt dgng san

Ludn an tién si luat hoc “Boi thuong thiét hai do vi pham hop dong” (2018) cua
tac gid Bui Thi Thanh Hang, Truong Pai hoc Luat Ha Noi, Ha Noi.

Luén an tién si Luat hoc "Trdch nhiém phdp Iy do vi pham hop dong thirong mai
& Viét Nam hién nay” (2016) cua tac gia Lé Thi Tuyét Ha, Hoc Vién khoa hoc x3 hoi,
Ha Noi.

Séach chuyén khao “Ludt hop dong Viét Nam - Ban én va binh ludn ban dn” (2020)
clia tic gia PO Vian Pai, Nha xuét ban Pai hoc quc gia thanh phd HO Chi Minh.

Bai viét “Mot s6 bdt cdp trong quy dinh ciia phdp ludt vé loai trir trach nhiém boéi
thwong thiét hai do vi pham nghia vy trong hop d‘ong thuwong mai” (2020) cua tac gia
Tran Thi Hu¢, Tap chi Phéap luat va Thyc tién - s6 42/2020, Thira Thién Hué.

1.2. Panh gia két qua nghién ciru ctia cac cong trinh lién quan dén dé tai luan
an va nhirng van dé luin an tlep tuc nghién ctru

1.2.1. Panh gid két qud nghién cizu cia cac cong trinh nghién ciu lién quan
dén dé tai lugn an

Thir nhat Vé Iy luan phéap luat TNPL do vi pham nghia vu trong hop dong KDBDS

Céc két qua nghién ciru hién nay chi dang dung lai 6 mtrc d6 cung cap cac nén
tang kién thire Iy luén chung vé TNPL do vi pham nghia vu trong hop dong noi chung
va thiéu vang mot cach tiép can co hé thong vé ban chét, vé cin ¢t phat sinh va cau tric
phap luat cia TNPL do vi pham nghia vu d6i véi riéng loai hop déng KDBPS.

C6 cong trinh nghién ctru di chi ra cac dic trung cia hop dong KDBPS nhung
chua c6 cong trinh nao danh gia, phan tich mdi lién hé, tic dong cua dic trung nay dén
vi pham nghia vu trong hop dong KDBPS; chua lam rd diy dii ban chat phap 1y va tinh
dic thu caa TNPL trong hop dong KDBPS. Chua phan tich mot cach c6 hé thong mbi
quan hé giita vi pham nghia vu theo thoa thuan va vi pham nghia vu theo quy dinh bat
budc ctia phap luat. TNPL phat sinh tir vi pham nghia vu hop dong KDBDS chua duoc
tiép can tir goc d6 bat can ximg thong tin va bao vé bén yéu thé trong hop dong.

Thi hai, Vé thuc trang phép luat va thyc tién &p dung phéap luat vé TNPL do vi
pham nghia vu trong hop dong KDBDS.

Céc két qua nghién ctru phap luat thyc dinh hién nay dang c6 khoang tréng 16m 1a
thiéu di cac nghién ctru chuyén sau, co hé théng cac quy dinh caa BLDS nam 2015 va
phép luat chuyén nganh dleu chinh TNPL do vi pham nghia vu trong hop dong KDBDS.
Hién nay hoan toan thiéu vang cic nghién ciru ddnh gi4 toan dién tinh thong nhat va
hi€u qua cua co ché thuc thi TNPL trong thuc tién; chua khai quat hoa thyuc tién xét xur
nhim nhan dién cac dang vuong mic dién hinh trong 4p dung cac ché tai va TNPL do
vi pham nghia vu hop dong KDBDS.

Thir ba, vé hoan thién phap luat vé TNPL do vi pham nghia vu trong hop dong KDBDS

Chua co cac két qua nghién ctru dé xuat duoc hé ‘,[hong gidi phap hoan thién phap luat
mang tinh tong the, phu hop véi dac thu cia thi truong bat dong san hién dai.


http://vol.8.no/

1.2.2. Nhéing vén dé con bé ngé va lugn an tiép tuc nghién cru

Tir két qua khao sat cac cong trinh khoa hoc c6 lién quan dén dé tai di chi ra duoc,
ché dinh TNPL do vi pham nghia vy hgp dong 1a mot ndi dung mang tinh truyén thong
va quan trong trong linh vuc luat tu. Song dén nay van chua ¢ cac nghién ctru thuc su
chuyén biét, co hé thdng vé ca 1y ludn, thuc trang va giai phap vé TNPL do vi pham
nghia vy trong hgp dong dic thu 1a hop dong KDBDS. Pay la khoang tréng nghién ctru
16n s& dugc tac gia tap trung trién khai va giai quyét trong cac Chuong Ludn an vdi Cac
ndi dung nghién ctru trong tam sau:

Trude hét, Cac cong trinh nghién ctru chua lam rd ban chit cua nghia vu va vi
pham nghia vy trong hop déng KDBDS tir d6 chua xét dén cac dic thu phéap luat diéu
chinh v& TNPL ctia cac chu thé vi pham loai hop dong nay 1a nhw thé nao. Do vay, luan
an nghién ctru, 1am rd khai niém, ban chit cua nghia vu, vi pham nghia vu trong hop
dong KDBDS, 1am 1d ban chat phap 1y va tinh dic thu caa TNPL trong hop dong
KDBBDS tir d6 tac dong dén nhoém quy pham phap luat: Can ctr phat sinh TNPL khéc
biét so véi nhitng hop dong kinh doanh, thwong mai khac; cac hinh thitc ché tai ap dung
v6i bén vi pham nghia vy trong hop dong KDBBS va cac trudong hop loai trir TNPL do
vi pham nghia vy cta loai hop dong nay.

Thir hai, Cac cong trinh nghién ctru méi chi tiép can phap luét Ve TNPL do vi pham
nghia vy trong hop doéng thuong mai nén c6 khoang trong chua tiép can quy dinh cia
luat chung (BLDS nam 2015), cac luat chuyén nganh (Luat KDBDS nam 2023, LTM
nam 2005) d6i vé6i riéng loai hop dong KDBPS. Luin 4n trén co so ké thira cac phan
tich vé can cir phat sinh trach nhiém, cac hinh thirc ché tai do vi pham nghia vu hop
dong va cac truong hop loai trir trach nhiém song tap trung nghién ciru sau sac hon d6i
v6i hop dong KDBDS va thuc tién ap dung.

Thit ba, mot s6 chinh sach vé thi truong bat dong san, vé chuyén doi sé va doi moi
trong thi hanh phéap luat trong ky nguyén so tac dong va doi hoi phap luat hop dong
KDBDS néi chung va phap luat TNPL do vi pham nghia vu trong hop dong KDBDS
noi riéng can c6 sy thay doi. Do d6, nhiéu “khoang trong” tir dinh hudéng dén cac giai
phap hoan thién phap luat va ap dung phap luat can dugc nghién ciru va hoan thién.
Luén an s€ dua ra cac dinh hudng va giai phap hoan thién phép luit, nang cao hiéu qua
ap dung phép luat vé TNPL do vi pham nghia vu trong hop dong KDBDS dam bao dap
ng tinh dong bo va kha thi trong cac quy dinh phap luat, dap Gng yéu cau hdi nhap
quéc té va bao vé kip thoi quyén ciia cac chu thé trong quan hé hop dong.

1.3. Co s Iy thuyét nghién ctru, cAu héi nghién ciru, gidi thuyét nghién ctru va
phuwong phap tiép can

1.3.1. Ly thuyét nghién ciu

- Ly thuyét ty do va thién chi

- Ly thuyét vé su rang budc nghia vu cua hop dong (hay con goi 1a 1y thuyét hop
dong cua Kant - Kant's Theory of Contract)

-Ly thuyet thong tin bat can xung

-Ly thuyet diéu tiét nha nudc ddi vai thi truong

- Ly thuyét can bang loi ich va coéng bang hop dong (Fairness and Interest
Balancing Theory).
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1.3.2. Cau héi nghién ciru va gigi thuyét nghién cru

Cau hoi 01: Dic trung cta hop ddng KDBDS va nhirng dic thu cta vi pham nghia
vu trong hop dong KDBDS di chi phdi nhu thé nao dén phap luat vé TNPL do vi pham
nghia vu trong hop déng KDBDS?

Gia thuyét nghién ctru 01: Hop dong KDBDS 1a mét hop dong thuong mai déc thu
mang nén tang dan su va chiu su diéu tiét manh ctia phap luat cong. Hop dong KDBDBS
c6 nhiéu dic trung khac biét so vdi cac hgp dong thong dung khéac da chi phbi dén phap
luat diéu chinh vé TNPL phat sinh khi ¢ chi thé trong hop dong nay vi pham nghia vu.

Cau hoi 02: Phap luat Viét Nam hién hanh diéu chinh vé TNPL do vi pham nghia
vu trong hgp dong KDBDS nhu thé nao?

Gia thuyét nghién ctru: Mic du phap luat Viét Nam di c6 cac quy dinh diéu chinh
hoat dong KDBDS, quyén va nghia vu cta cac bén trong cac hop ddng KDBDS nhung
chua ¢ quy dinh riéng biét dé xir Iy TNPL khi c6 bén trong hop dong nay vi pham nghia
vu. Ton tai nhiéu quy dinh phap luét cung diéu chinh mot van dé nhung khong thong
nhat, nhiéu khoang tréng phap 1y, thiéu hudng dan chi tiét din dén kho khan trong ap
dung phép luat.

Cau hoi 03: Thyc tién ap dung phap luét vé TNPL do vi pham nghia vu trong hop
dong KDBPS con nhitng vuéng mac nao? Nguyén nhén tur dau?

Gia thuyét nghién cru s6 03: Thuc tién ap dung phap luat vé ché dinh nay con
nhiéu vudng mic vé xac dinh c6 phai 1 vi pham nghia vu 1am cin c( phat sinh TNPL
khi c6 sy khac nhau trong nghia vy dugc xac lap theo thoéa thudn va nghia vu theo quy
dinh phap luat, ché tai ap dung, cac truong hop loai trur trach nhiém.

Céc vudng mac phat sinh chu yéu do thyc trang phap ludt con rai rac, thiéu thong
nhat, thiéu quy dinh chi tiét va trat ty phap 1y khong co tinh 6n dinh; y thic 4p dung
phap luat con han ché, con tinh trang ap dung phap luat tiy nghi va c6 16 hong trong co
ché hau kiém va gidm sat tir phia cac co quan quan 1y Nha nudc.

Cau hoi 04: Can hoan thién phap luat vé TNPL do vi pham nghia vu trong hop
déng KDBDS theo nhitng dinh hudng va giai phap nao dé nang cao hiéu qua thuc thi
trong bdi canh thi truong bat dong san hién dai?

Gia thuyét nghién ciru 04: Hoan thién phap luat vé TNPL do vi pham nghia vu
trong hop ddng KDBDS phai phu hop voi chu truong, dudng 16i ctia Pang, chinh sach
phap luat cia Nha nudc; dam bao dap tng tinh dong bd va kha thi trong cac quy dinh
phap luat, dap tmg yéu cau hdi nhap qudc té va bao vé kip thoi quyén cta cac chi thé
trong quan hé hop dong. Tap trung wu tién khic phuc cac bét cap, su khong thong nhat
trong cac quy dinh phap ludt vé cin cir phat sinh trach nhiém, ché tai va cac truong hop
loai trir trach nhiém; bd sung nguyén tic théng nhat ap dung phap luat, bo sung cac quy
dinh phap ludt dé diéu chinh riéng biét, phu hop véi dic thi cua hop dong KDBDS.

1.3.3. Phwong phdp tiép can

- Phuong phap tlep can hé thong

- Phuong phép tlep can Kinh té - Luat va co ché diéu tiét thi truong

- Phuong phép tlep can thyc chung (positivism)

- Phuong phap tiép can 1y thuyét
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Két luan Chwong 1

Trong Chuong nay, tac gia di tong hop, nghién ctru va danh gia cac két qua nghién
ctru trong cac cong trinh khoa hoc trong nude va cong trinh khoa hoc nudce ngoai co6 lién
quan dén 04 nhom van dé vé TNPL do vi pham nghia vu trong hop dong KDBDS, d6
13: (1) vé 1y luén, 1y luan phap luat vé TNPL do vi pham nghia vu hop dong KDBDS;
(2) vé thuc trang phap luat; (3) thuc trang ap dung phap luat va (4) két qua nghién ctru
vé kién nghi, giai phap hoan thién phéap luat vé TNPL do vi pham nghia vy trong hop
déng KDBDS.

Qua nghién ctru hé thdng cac cong trinh khoa hoc va hoc thuyét lién quan, ludn 4 an
rit ra két luan: Ché dinh TNPL do vi pham nghia vy hop dong 1a mot trong nhimg van
dé nhan duoc nhiéu sy quan tim nghién ctru tir nhiéu goc do khac nhau song dén nay
chua c6 cong trinh nghién ctru nao di sdu dé phan tich chi tiét va hé thong toan dién cac
ndi dung ctia TNPL do vi pham nghia vu dé ap dung dbi v6i hop dong KDBDS. Hop
déng KDBDS c6 nhitng dic trung khac biét so voi cac hop dong théng dung khac tao
nén su khac biét trong yéu cau hoan thién phap luat va ap dung phap luat TNPL do vi
pham nghia vu xay ra ddi v6i hgp dong nay. Pay 1a khoang trong nghién ctru duoc tac
gia khai thac nghién ctru trong Luan an.

Tac gia ké thira nhimg noi dung da dugc phan tich, lam rd trong Chuong nay dé
tiép tuc nghién ciru sau va cé hé thong, nghién ctru tr ly luén phap luat dén thyc trang
phap luat va thuc tién ap dung phép luat tir do dé xuat cac giai phap hoan thién phép luat
va nang cao hiéu qua ap dung phap luat vé TNPL do vi pham nghia vy trong hop dong
KDBDS.

Chuong 1 Luén an cting dé lam 13, hoan thién ly luan, phuong phap luan, phuong
phap nghién ctru, phuong phap tiép can; xac dinh 1y thuyét nghién ctru va cau hoi, gia
thuyét nghién ctru 13 nén tang cho cac phan tich, danh gia va dé xuat hoan thién phap
luat TNPL do vi pham nghia vu trong hop dong KDBDS trong cac Chuong tiép theo
Luan an.
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CHUONG 2
NHUNG VAN PE LY LUAN PHAP LUAT VE TRACH NHIEM PHAP LY DO
VI PHAM NGHIA VU TRONG HQOP PONG KINH DOANH BAT PONG SAN

2.1. Ly luén vé trach nhi¢ém phap 1y do vi pham nghia vu trong hop ddng kinh
doanh bat dong sin

2.1.1. Khai niém, ddc diém vi pham nghia vu trong hop dong kinh doanh bat
dong san

2.1.1.1. Khai niém, ddc diém cua hop dong kinh doanh bdr déng san

* Khai niém hop dong KDBDS

Hop déng KDBDS duoc hiéu 1a sy théa thuan béng van ban gitra td chure, ca nhan
KDBDS c6 du diéu kién theo quy dinh ctia Ludt KDBDS véi t6 chtrc, c4 nhan khac dé:
mua ban, cho thué, cho thué mua nha 6, cong trinh xay dung; chuyen nhuong, cho thué,
cho thué lai quyén sir dung dat dd c6 ha tang k¥ thuat trong dy an bat dong san; chuyén
nhugng toan bd hodc mot phan dy an bat dong san.

* Dic diém hop dong KDBDS

Thir nhat, chi thé tham gia hop dong KDBDS ¢6 it nhat mot bén 1a chi thé du didu
kién phap luat quy dinh dé KDBPDS va bén con lai.

Thir hai, dbi tugng cua hop dong KDBDS 1a mot loai tai san dac thu, co gia tri
kinh té cao, thudng gin v6i nhiéu van dé phap 1y phire tap va chiu su quan 1y, tic dong
16n cua Nha nudce.

Thit ba, hop dong KDBDS chiu su can thiép cia Nha nudc vé ca ndi dung hop
d6ng va hinh thirc hop dong.

Thur tu, Hop déng KDBDS duogc xéc 1ap va thuc hién trong mbi quan h¢ phuec tap
giita chu dau tu, khach hang va don vi méi gidi, phan phoi.

Thit nam, Hop dong KDBDS 1a hop dong thuong mai dic thi mang tinh nén tang
dan sy va chiu sy diéu tiét manh cta phap luat cong.

2.1.1.2. Khai niém, ddc diém vi pham nghia vu trong hgp dong kinh doanh bat
dong san

* Khai niém vi pham nghia vy trong hop dong KDBPS

Vi pham nghia vu trong hop dong kinh doanh bat dong san 1 viéc mot hodc cac
bén trong hop déng khong thuc hién hodc thuc hién khong ding, khong déy da nghia
vu da cam két, thoa thun trong hop dong c6 hiéu luc phap luat hodc quy dinh phap luat.

* Pic diém vi pham nghia vu trong hop dong KDBDS

Thit nhat, vi pham nghia vu trong hop d6ng KDBDS 14 vi pham chinh cac cam két,
thoa thuan ctia cac chu thé trong hop dong phu hop voi quy dinh phap luat

Thir hai, vi pham nghia vu trong hop dong KDBDS rét da dang, gin lién véi bat
dong séan 1a loai tai san co tinh dac thu, c6 gia tri 16n va phuc tap vé phéap 1y.

Thir ba, vi pham nghia vy trong hop dong KDBDS thudng xay ra trong qua trinh
thuc hién kéo dai, nhiéu giai doan va thu tuc phap 1y.

Thir tu, vi pham nghia vu trong hop dong KDBDS thudng gin véi sy thiéu thong
tin ctia mot hodc cac bén chu thé.

Thir nam, vi pham nghia vy trong hop dong KDBDS thuong dan dén hau quéa phap
Iy phuc tap do anh hudng lan toa dén nhiéu cha thé va kho khin trong viée ap dung,
chirng minh trach nhiém.
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2.1.2. Khai niém, ddc diém vé trach nhiém phap ly do vi pham nghia vu trong
hep déng kinh doanh bdt dgng san

2.1.2.1. Khai niém trach nhiém phéap ly do vi pham nghia vu trong hop dong kinh
doanh bdt dong san

TNPL do vi pham nghia vu trong hop déng KDBDS 13 hé quéa phap 1y bét lgi phat
sinh tir hanh vi vi pham nghia vy trong hop dong KDBPDS, theo d6 bén vi pham phai
ganh chiu cac ché tai do phap ludt quy dinh hodc cac bén da thoa thuin hop phap, bao
gom viéc thyc hién nghia vu bd sung, bdi thudng thiét hai, chiu phat vi pham hodc cac
h¢ qua phap ly khac, nham khoi phuc va bao vé cac quyen, loi ich hop phap phat sinh
tir hop dong do.

2.1.2.2. Pdc diém vé trach nhiém phap 1y do vi pham nghia vu trong hop dong kinh
doanh bdt dong san

Thir nhat, TNPL do vi pham nghia vu trong hop dong KDBDS 1a TNPL phat sinh
trong quan hé hop dong.

Thit hai, TNPL do vi pham nghia vu trong hop dong KDBDS phat sinh tir hanh vi
vi pham nghia vu ciia cac chu thé trong hop dong KDBDS.

Thir ba, 12 loai trach nhiém mang ban chét trach nhiém tai san 1a chu yéu.

Tht tu, 14 loai TNPL c¢6 tinh dic thu cta linh vuc KDBDS va chiu su diéu tiét
manh cua Nha nudc.

Thi ndm, 1a loai trach nhiém chiu su diéu chinh déng thoi cua nhiéu nganh lut,
khong chi phap luat dan sy ma con phap luat vé KDBDS, phap luit vé hoat dong thuong
mai, dat dai, nha & va xay dung, tir d6 dan dén viéc xac dinh cin ¢ phat sinh, hinh thic
va muirc d6 TNPL c¢6 tinh lién nganh va doi hoi su phdi hop trong ap dung phap luat.

Thir sau, TNPL do vi pham nghia vu trong hop déng KDBPS c¢6 tinh phtc tap
trong viéc xac dinh chu thé chiu trach nhiém.

2.2. Ly luan phap luit vé trach nhiém phap 1y do vi pham nghia vu trong hop
dong kinh doanh bat dong san

2.2.1. Khai niém va ddc diém phép ludt vé trach nhigm phap ly do vi pham nghia
vu trong hep dong kinh doanh bdt dgng san

Phép luat vé trach nhiém phép 1y do vi pham nghia vu trong hop dong kinh doanh
bat dong san 1a tong hop cac quy pham phap lut diéu chinh cin c&r phat sinh trach
nhiém, cac hinh thtc ché tai 4p dung va cac truong hop loai trir trach nhiém phap 1y do
vi pham nghia vy hop dong kinh doanh bat dong san, nham bao vé quyén, lgi ich hop
phap ctia cac bén va bao dam trat ty, an toan phap 1y trong hoat dong kinh doanh bat
dong san.

Phép luat vé TNPL do vi pham nghia vy trong hop dong KDBDS c¢6 cac dic diém
co ban sau:

Thir nhdt, phap luat diéu chinh TNPL do vi pham nghia vu trong hop dong KDBDS
mang tinh tong hop lién nganh.

Thitr hai, phap luat vé TNPL do vi pham nghia vy trong hop dong KDBDS chira dung
cac quy pham phap luat dleu chinh chi tiét va yéu cau thuc hién theo hop ddng mau.

Thir ba, phap luat vé TNPL do vi pham nghia vy trong hop dong KDBPS hudng
td1 chinh sach phat trién thi truong bat dong san an toan va bao v¢ kip thoi quyén, loi
ich hop phap cta bén bi vi pham nghia vu.

14



2.2.2. Ngi dung phap ludt diéu chinh vé trach nhigm phéap ly do vi pham nghia
vu trong hep déng kinh doanh bdt dgng sdn

Vé can ctr phat sinh TNPL do vi pham nghia vu trong hop dong KDBDS

V& céc ché tai do vi pham nghia vu trong hop déng KDBDS va hau qua ap dung

V& loai trir trach nhiém do vi pham nghia vu trong hop ddong KDBDS

2.3. Cac yéu td tac dong dén xay dwng phap luit va 4ap dung phap luat vé trach
nhiém phap ly do vi pham nghla vu trong hop dong kinh doanh bt dong san

2.3.1. Cac yéu té tac dong dén xay dwng phap ludt

Yéu t6 thi truong bit dong san.

Chinh sach ctia Nha nuéc vé dat dai, bat dong san

Yéu t6 hoi nhap qudc té.

Yéu cau chuyén dbi sd trong linh vuc bat dong san

2.3.2. CAc yéu té tdc dong dén ap dung phap lugt

Muc do hoan thién phap luat va tinh on dinh cua trat tu phap luat

Nhan thte phéap ludt ciia cac chu thé tham gia hop dong KDBDS

Ning lyc va nhan thirc ciia co quan giai quyét tranh chap

Su minh bach thong tin vé bat dong san
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Két luan Chwong 2

V6i nhitng ndi dung nghién ciru néu trén, trong Chuong nay, tac gia da hé théng
dugc nén tang co ban vé 1y luan va 1y luan phap luat vé TNPL do vi pham nghia vu trong
hop ddng KDBDS.

Trude hét, luan an da néu va phan tich ndi ham cia cic khai niém hop dong
KDBDS, vi pham nghia vu trong hop dong KDBDS, TNPL do vi pham nghia vy trong
hop déng KDBDS ddng thoi phan tich cac dic diém, dic trung dic thu cua cac khai
niém ndy. Co s¢ dé phat sinh nghia vy ctia cac bén trong hop dong KDBDS chinh 1a cac
thoa thuan cta cac bén tham gia hop dong nay va quy dinh phap luat lién quan. Khi co
bén trong hop dong KDBDS khong thuc hién, thuc hién khong dung, khéng diy du
nghia vu d cam két, thoa thuan va phap luat quy dinh s& phat sinh TNPL cta bén vi
pham nghia vu d6i voi bén bi vi pham nghia vu.

Chuong 2 Luén an ciing d3 trinh bay khai niém, dic diém cta phap luat vé TNPL
do vi pham nghia vu trong hop dong KDBPS va phan tich phap luat vé ché dinh nay
theo 03 nhom quy pham: nhém quy dinh phép luat vé can ctr phat sinh TNPL, nhom quy
dinh vé cac ché tai va hé qua ap dung va nhém quy dinh vé cac truong hop loai trir
TNPL do vi pham nghia vu hop dong KDBPS. Trong mdi nhom quy dinh, tac gia di tir
déc trung cua hop dong KDBPS di dugc nghién clru truoe do, két hop véi phuong phap
so sanh vé 1y luén, quan diém phap luat cia mot sb cac qudc gia trén thé gidi va van ban
phap luat qudc té dé phan tich, tim kiém cac goi mé tu tudng phap 1y phuc vu cho hoat
dong nghién curu tai Chuong 3 va Chuong 4 Luan an.

Cubi cung, Luan an phan tich, danh gia cac yéu t tic dong dén phap luat va ap
dung phap luat vé TNPL do vi pham nghia vu trong hop dong KDBDS. Vé yéu td tac
dong dén phap luat gbém c6 tac dong cua thi truong bét dong san; chinh sach cua Nha
nudc vé dat dai, bat dong san; yeu t6 hoi nhap, yéu cau chuyén doi so trong linh vuc bat
dong san. Vé yéu t6 tic dong dén ap dung phap luat c6 mic d6 hoan thién phap luat va
tinh 6n dinh cua trat ty phap luat; nhan thuce phap luat cua chu the tham gia hop dong
KDBDS va co quan giai quyet tranh chap; minh bach thong tin vé bat dong san.

No6i dung Chuong 2 1a tién dé cho viéc phan tich thuc trang phap luat, thyc tién ap
dung phap luat vé TNPL do vi pham nghia vu trong hop ddng KDPBDS tir d6 dé xuat
cac giai phap hoan thién phap luat va nang cao hi€u qua ap dung phap luét.
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CHUONG 3
THUC TRANG PHAP LUAT VA THU'C TIEN AP DUNG PHAP LUAT VIET
NAM VE TRACH NHIEM PHAP LY DO VI PHAM NGHIA VU TRONG HQP
PONG KINH DOANH BAT PONG SAN

3.1. Thye trang phap luit Viét Nam vé trach nhiém phap 1y do vi pham nghia
vu trong hop dong kinh doanh bit dong sin

3.1.1. Thuec trang phap ludt vé cin ci 1am phat sinh trach nhiém phép Iy do vi
pham nghia vu trong hep dong kinh doanh bt déng sdn

Co s& phat sinh TNPL do vi pham nghia vu trong hop dong KDBDS duoc quy
dinh rai rac trong luit chung BLDS nam 2015, luat chuyén nganh 1a Luat KDBDS ndm
2023 va LTM nam 2005. Yéu t6 co ban va quan trong nhat dé cdu thanh co so phat sinh
trach nhiém do vi pham nghia vu trong hop dong KDBDS 14 ¢ vi pham nghia vu hop
ddng. Cung véi cin ¢t chung 1a ¢6 vi pham nghia vu, d6i v6i timg loai TNPL khac nhau
thi phap luat Viét Nam con bo sung cac diéu kién phét sinh khac.

Phép luat vé cin ctr phat sinh TNPL do vi pham nghia vu trong hop dong KDBDS
con ton tai nhitng bat cap nhung chua thira nhan vé dang vi pham nghia vu trudc thoi
han; gitra BLDS nam 2015, Luat KDBDS nam 2023 va LTM nam 2005 con chua thyc
su thong nhat v6i nhau trong quy dinh vé khai niém vi pham nghia vu/vi pham hop
dong, vi pham nghia vu co ban/vi pham nghiém trong; ...

3.1.2. Thuc trang phap lugt vé cac hinh thiéc ché tai do vi pham nghia vu trong
hep déng kinh doanh bdt dgng sdn

Céc ché tai do vi pham nghia vu trong hop dong KDBBS gom c6 budc thuc hién
dung hop ddng; phat vi pham; tam ngung thuc hién hop dong; dinh chi thyc hién hop
d6ng va hity bé hop dong.

Quy dinh vé cac ché tai do vi pham nghia vu trong hgp dong KDBPS con nhiéu
bat cap nhu: chua hinh thanh dugc mot ché dinh TNPL dic thu cho hop déng KDBBDS.
Chua c6 cac quy dinh rd rang dé phan dinh va thong nhat nguﬁ)n luat diéu chinh TNPL
phat sinh tir hop dong KDBPS. Chua c6 quy dinh cu thé vé treong hop khong duoc ap
dung ché tai bugc thue hién hop dong va chua c6 quy dinh ché tai bo sung; cau tric cua
quy dinh vé ché tai hay bo hop dong KDBDS va dinh chi thuc hién hop dong 1 giéng
nhau vé trudong hop ap dung ché tai nhung lai khac nhau vé hau qua phép 1y khi ap dung
hai ché tai din dén cac chu thé trong hop dong KDBDS kho khian khi Iiwa chon ché tai
pht hop va co quan c6 tham quyén kho khin khi xac dinh yéu cau ap dung ché tai d6 1a
dung hay sai. Noi dung cac ché tai quy dinh trong BLDS nim 2015, LTM niam 2005 va
Luat KDBPS niam 2023 con chdng lan, mau thudn va xung dot vOi nhau gay nén tinh
trang kho khan khi lya chon ap dung quy dinh phap luat giai quyét va phét sinh tinh
trang tuy nghi lya chon gitra cac ché tai. CaC quy dinh hién nay con mang tinh hinh thirc
va thiéu hiéu qua thuc chét bao vé bén yéu thé; chua c6 quuy dinh rd vé co ché cong
bang hop dong va bao vé bén yéu thé trong thi truong bat dong san.

3.1.3. Thuec trang phép lugt vé cdc trwong hep logi trie trach nhigm do vi phgm
nghia vu trong hop dang kinh doanh bdt dgng sdn

Céc trudng hop loai trir trach nhiém do vi pham nghia vu trong hop dong KDBDS
gém: Loai trir trach nhiém do cac bén thoa thuan; Loai trir trach nhiém do sy kién bat
kha khang; Loai trir trach nhiém khi vi pham ctia mot bén hoan toan do 15i ctia bén kia;
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Loai trir trach nhiém do phai thyc hién theo quyet dinh cua cac co quan quan ly nha
nuée cd thAim quyén ma cac bén khong thé biét duge vao thoi diém giao két hop dong.

Céc quy dinh phap luat Viét Nam hién hanh chi mé1 dung lai & viée li¢t ké tén
truong hop loai trir trach nhiém; thiéu ving cac quy dinh chi tiét vé& diéu kién ap dung
hay cac truong hop ngoai 1€ khong duoc ap dung; tao ra “mot khoan an toan phap 1y”
qua 16n cho bén vi pham nghia vu. Cac quy dinh vé cac truong hop loai trir TNPL tai
Luat KDBDS nam 2023, BLDS niam 2015 va LTM nam 2005 con nhiéu mau thuén,
xung dot nhau.

3.2. Thue tién ap dung phap luit vé trach nhi¢m phap 1y do vi pham nghia vu
trong hop dong kinh doanh bat dong sin tai Viét Nam

3.2.1. Theec tién ap dung phap ludt vé cin cir phét sinh trach nhiém phép ly do
Vi pham nghia vu trong hgp dong kinh doanh bar dgng sdn

Thuc tién ap dung phap luat vé can cu phat sinh TNPL do vi pham nghia vy trong
hop dong KDBDS gip nhiéu vudng mic trong viéc xac dinh hiéu lyc cua thoa thuan,
hop dong KDBDS ma cac bén da ky két va xac dinh di xay ra vi pham nghia vu cia
mot bén 13 cin cir dé bén bi vi pham yéu cau ap dung ché tai hay chua.

3.2.2. Thuc tién ap dung phap lugt vé cac hinh thirc ché tai do vi pham nghia vu
trong hep dang kinh doanh bdt dgng sdn

Viéc 4p dung phap luat vé TNPL do vi pham nghia vu trong hop df)ng KDBDS
nhirg nam qua dat duoc nhimng két qua dang ké, c6 nhimng ban 4 an, phan quyét kip thot
bao vé quyén loi chinh dang cia bén bj vi pham, giam tai yéu cau ching minh de duoc
bdi thuong ctia bén bi vi pham dbi véi hop dong c6 théa thuan khoan boi thudng an dinh
trudce do.

Thuyc tién 4p dung phap luat vé cac hinh thire ché tai do vi pham nghia vu trong
hop dong KDBDS con nhleu vuéng mac dic biét 1a viéc lya chon quy dinh phap luat
nao dé giai quyét cac yéu cau ap dung ché tai vdi bén vi pham nghia vy hop dong KDBD
nhu phat vi pham, xac dinh cac loai thiét hai dugc boi thuong. Ap dung phap luat voi
yéu cau budc thuc hién ding hop ddng KDBPS hay yéu cau hay bo, chim dut hop dong
kho khan, nhiéu quan diém giai quyét khac do thiéu di cac quy dinh chi tiét, huéng dan
cua phap luat.

3.2.3. Thuec tién ap dung phap lugt vé cdc trwong hep loai trie trach nhigm do vi
pham nghia vu trong hep dong kinh doanh bdr déng san

Thuc tién ap dung phap luat vé cac truong hop loai trir trach nhiém do vi pham
nghia vu trong hop ddong KDBDS tai Viét Nam con nhiéu bat cap, dic biét trong viéc
xac dinh sy kién bat kha khang. Céc ban an danh gia vé dich Covid-19 cé phai 1a sy kién
bat kha khang, quyét dinh cia co quan Nha nuéc tac dong dén nghia vu ciia mot bén
trong hop dong KDBDS c6 phai la truong hop duoc loai trir trach nhiém hay khong ..
cling con nhiéu quan diém giai quyét khac.

3.2.4. Nguyén nhan ciia nhiing vuéng mdc trong ap dung phap lugt vé trach
nhi¢m phap ly do vi pham nghia vu trong hgp dong kinh doanh bét dgng sdn

Tht nhit, Nguyén nhan tir thyc trang phap luat vé trach nhiém phap 1y do vi pham
nghia vu trong hop dong kinh doanh bat dong san.

Thtr hai, Nguyén nhén tir y thire ap dung phdp luat trach nhiém phép 1y do vi pham
nghia vy trong hop dong kinh doanh bat dong san.

Thi ba, Nguyén nhan tir 15 hong trong co ché hau kiém va giam sét tir phia cac co
quan quan ly Nha nudc
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Két luin Chwong 3

Qua nhitng ndi dung d3 dugc nghién ciru trong Chuong 3 c6 thé rat ra nhimng két
luan sau:

Thit nhat, nhimg quy dinh phap luat Viét Nam vé TNPL do vi pham nghia vu trong
hop dong KDBDS dang dan duoc hoan thién, day du hon va co tinh kha thi hon. Phap
luat quy dinh chi tiét cac hop ddng mau trong KDBDS va nguyén tic bit budc tuan theo
céc hop dong mau nay 1a diéu kién thuan loi dé cac chu thé trong hop dong KDBDS
hinh dung cac ndi dung can c6 dé thoa thuan dfmg thoi 1 giai phap phap 1y hiru ich dé
bén yéu thé hon trong hop dong KDBDS nim bét duoc ndi dung co ban tir d6 c6 hudng
trao d01 thoa thudn voi chi thé con lai ngay tir giai doan xac 14p hop ddng dé tir bao vé
quyén loi chinh déng ctia minh. Tuy nhién, ciing con nhitng quy dinh boc 16 cac bat cap,
Luat KDBDS nam 2023, LTM nam 2005 va BLDS nam 2015 c6 nhiing quy dinh mau
thuan, khong théng nhat va con ton tai nhimng tinh tiét, dién bién trong qua trinh thyc
hién hop déng KDBPS chua c6 quy pham diéu chinh.

Thir hai, viéc ap dung phéap luat vé TNPL do vi pham nghia vu trong hop dbng
KDBDS nhiing nam qua dat duoc nhimng két qua dang ké, c6 nhitng ban 4 an, phan quyét
kip thoi bao vé quyén loi chinh déng ctia bén bi vi pham, giam tai yéu cau ching minh
dé duoc bdi thudng ciia bén bi vi pham dbi véi hop ddng co thoa thuan khoan bdi thudng
an dinh trudc do.

Tuy nhién thuc té van con ton tai nhiéu vudng mac trong ap dung phap luat, nhiéu
phan quyét khac nhau véi cung mot tinh huéng, c6 phan quyét véan dung phap luat chua
thue sy phu hop, chua xét dén nhu cau loi ich thyc sy mong mudn cta bén bi vi pham
trong hop dong KDBDS.

Thw ba, qua nghién ctru thuc trang phap luat Viét Nam va thuc tién 4p dung phap
luat vé TNPL do vi pham nghia vu trong hop ddng KDBPS, tac gia lam rd duoc cac bat
cap cua phap luat va nhitng vuéng mac trong thuc tién ap dung phap luét cling nhu
nguyén nhan cua nhitng vudng mac, bét cap nay. Pay 1a co sé dé tac gia dua ra cac dinh
huéng va dé xuat cac giai phap nham hoan thién phéap luat va ting cudng hiéu qua ap
dung phap luat vé TNPL do vi pham nghia vu trong hop dong KDBDS & Chuong tiép
theo Luan an nay.
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CHUONG 4
PINH HUONG, GIAI PHAP HOAN THIEN PHAP LUAT VA NANG CAO
HIEU QUA AP DUNG PHAP LUAT VE TRACH NHIEM PHAP LY DO
VI PHAM NGHIA VU TRONG HQP PONG KINH DOANH BAT PONG SAN

4.1. Pinh hwéng hoan thién phap luit vé trach nhiém phap 1y do vi pham
nghia vu trong hop dong kinh doanh bat dong sian

4.1.1. Hoan thign phap lugt vé trach nhigm do vi pham nghia vu trong hgp dong
kinh doanh bdt déng san phil hep Vi chii trwong, dwong 161 ciia Pang va chinh sach
phap ludt cia Nha nwéc

4.1.2. Hoan thi¢n phap ludt trach nhiém phap ly do vi phgm nghia vy trong hop
dong kinh doanh bdt déng sdn theo dinh hwdng dam bao sw dong bé va tinh khd thi
trong cdc quy dinh cia phap ludt

4.1.3. Hoan thi¢n phdp ludt trach nhi¢m phap ly do vi pham nghia vu trong hgp
dong kinh doanh bét déng sin dip wng yéu cau hi nhdp quoc té

4.1.4. Hoan thi¢n phdp ludt vé trach nhi¢m phap ly do vi pham nghia vu trong
hop dong kinh doanh bét dong sdin theo xu thé da dang cdc hinh thicc ché tai va bdo
vé kip thoi quyén ciia cdc chii thé trong quan hé hop dong

4.2. Giai phap hoan thién phap luat va nang cao hi¢u qua ap dung phap luit
vé trach nhiém phap 1y do vi pham nghia vu trong hop dong kinh doanh bat dong
san

4.2.1. Gidi phap hoan thign phap lugt vé trach nhigm phéap ly do vi pham nghia
vu trong hgp déng kinh doanh bdt dgng san

4.2.1.1. Nhém céc gidgi phap hoan thién phap ludt vé cdn cir 1am phét sinh trach
nhiém phap ly do vi pham nghia vu trong hop dong kinh doanh bdr déng san

Thit nhat, b6 sung trong Luat KDBPS nam 2023 mot ché dinh riéng vé cin cit phat
sinh TNPL do vi pham nghia vu trong hop ddng KDBDS va bb sung

Thir hai, stra d6i khai niém vi pham nghia vy hop dong

Thit ba, stra d6i khai niém vi pham co ban

Thir tur, bd sung quy dinh vé vi pham nghia vu trude thoi han

Thir ndm, sia doi cac - quy dinh tai Luat KDBDS nam 2023 va hop dong mau  trong
KDBDS theo Nghi dinh s6 96/2024/ND-CP lién quan dén yéu té 15i trong yéu cau boi
thuong thiét hai do vi pham nghia vu.

4.2.1.2. Nhom céc giai phap hoan thién phap lugt vé céc hinh thic ché tai do vi
pham nghia vu trong hop dong kinh doanh baz‘ dong san

Thir nhdt, sira d6i quy dinh phap luat vé ché tai budc thyc hién ding hop dong
KDBDS: Bé sung quy dinh gidi han ap dung ché tai. B sung, sira quy dinh tai hop dong
mau trong KDBDS theo huéng khi bén ban/bén chuyén nhuong/bén cho thué mua chdm
ban giao bat dong san thi bén mua/bén nhan chuyén nhu:ong/ben thué mua c6 quyen yéu
cau tiép tuc thuc hién hop dong va c6 thé gia han mot thoi gian hop 1y dé bén vi pham
thuc hién nghia vu hop dong; khi bén mua/bén nhén chuyén nhuong/bén thué mua yéu
cau tiép tuc thuc hién hop dong thi co quyén tlep tuc yéu cau bén ban/bén chuyén
nhuong/bén cho thué€ chiu phat vi pham hodc yéu cau boi thuong theo quy dinh phap
luat. Kién nghi H6i dong Tham phan TAND t6i cao ban hanh Nghi quyét huéng dan co
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quan giai quyét tranh chap co quyén quyét dinh budc bén c6 nghia vu tra thém mot
khoan tién phat néu khong tuan thu phan quyét.

Thit hai, stra d6i quy dinh vé murc phat vi pham tai Diéu 301 LTM nim 2025 theo
huéng linh hoat hoa mirc phat vi pham nham phu hop véi cac quan hé thuong mai dic
thu, trong d6 c6 hop dong KDBDS.

Thir ba, sira d6i céc quy dinh tai Luat KDBDS nam 2023 va hop dong mau vé trach
nhiém bdi thuong thiét hai do vi pham nghia vy hop déng trong KDBDS.

Thir tu, sira ddi quy dinh vé tam ngung thuc hién hop dong KDBDS

4.2.1.3. Nhém cac gigi phap hoan thién phap ludt vé cdc truong hop loai trir trach
nhi¢m do vi pham nghia vy trong hop dong kinh doanh bdt déng sdan

Thir nhdt, bd sung diéu kién dé cong nhan cac thoa thuan loai trir trach nhiém cua
c4c bén trong hop dong KDBDS.

Thit hai, sira d6i diéu khoan vé su kién bat kha khang trong cac hop déng mau
trong KDBDS tai Nghi dinh s6 96/2024/ND-CP.

Thit ba, bd sung diéu kién cho trudng hop loai trir trach nhiém do thuc hién quyét
dinh ctia co quan quan 1y nha nude c6 tham quyén ma cac bén khong thé biét dugc vao
thoi diém giao két hop dong.

4.2.2. Gidi phap nang cao hiéu qud ap dung phap ludt vé trach nhigm phéap Iy
do vi pham nghia vu trong hep dong kinh doanh bt déng sdn

4.2.2.1. Sira doi diéu khoan giai quyét tranh chdp tai cac hop dong mau trong kinh
doanh bdt déng san do Ngh; dinh s¢ 96/2024/NP-CP ban hanh dé Trong tai thuong mai
tham gia gidi quyét tranh chap phét sinh tir cac hop dong kinh doanh bdr déng san

4.2.2.2. Nang cao chat lwong cong tac xét xi¢ tranh chap hgp dong kinh doanh bat
dong san ¢ yéu cau giai quyét trach nhiém phép 1y do c6 bén vi pham nghia vu hop
dong

4.2.2.3. Tang cwong hwong dan phap ludt, tong két kinh nghiém thuc té xét xir cac
vu &n tranh chdp kinh doanh bdt déng san

4.2.2.4. Nang cao nhdan thizc ciza doanh nghiép kinh doanh bdt déng san trong qué
trinh xac ldp va thuc hién hop dong kinh doanh bdr déng san

4.2.2.5. Tang cwong va nang cao chat lirong cdng tac kiém tra, thanh tra va xi Iy
vi pham phép ludt vé kinh doanh bdt dgng san
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Két luin Chwong 4

Trude thuc trang phap luat Viét Nam va thuc tién ap dung phap luat Viét Nam vé
TNPL do vi pham nghia vu trong hop dong KDBDS con nhiéu bat cap, vudng mac cho
thiy viéc hoan thién phap ludt vé noi dung nay la rat can thiét. Pé viéc hoan thién phap
luat bao dam tinh khoa hoc, tinh thuc tién va kha thi phai dua trén nhitng dinh hudng
nhu phai phu hop voi chu truong, duong 16i ctia Pang va chinh sach ctia Nha nudc; phai
dam bao su dong b va tinh kha thi trong cac quy dinh cua phap luat; dap ing yéu cau
hoi nhap quéc té va hoan thién theo xu thé da dang cac hinh thuc ché tai bao vé kip thoi
quyén cua cac chi thé trong quan hé hop dong.

Trén co s& d6, luan an da dé xuat 03 nhom giai phap, gom (1) hoan thién quy dinh
phap luat vé can cr phat sinh TNPL do vi pham nghia vu trong hgp ddong KDBDS; (2)
hoan thién quy dinh phap luat vé cac hinh thire ché tai do vi pham nghia vu trong hop
déng KDBDS va (3) Hoan thién quy dinh phéap luat vé cac trudng hop loai trir trach
nhiém do vi pham nghia vu trong hop dong KDBDS. Cac kién nghi hoan thién phap luat
tap trung vao khac phuc nhing diém khong théng nhét gitta cdc van ban phap luat lién
quan; dong thoi kién nghi bd sung cac quy dinh phéap luat méi theo tac gia 1a can thiét
dé hoan thién phap luat vé TNPL do vi pham nghia vu trong hop dong KDBDS.

Luan an da dé xuit cac giai phap dé nang cao hiéu qua thuc hién phap luat vé
TNPL do vi pham nghia vu trong hop dong KDBPS trong d6 tap trung vao viéc sira doi
dleu khoan mau giai quyét tranh chap hop dong KDBBDS dé b6 sung phuong thirc giai
quyét tranh chap bing trong tai; ning cao chat lugng cong tac xét xir; ting cudng cong
tac tong két kinh nghiém xét xir; nang cao nhan thtic cia doanh nghiép KDBDS va ting
cudng, nang cao chat lwong cong tac kiém tra, thanh tra, x{r Iy sai pham phat sinh trong
hoat dong KDBDS.
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KET LUAN

Lu4n 4n nghién ctru di tiép can chuyén siu va nghién ciru mot cach cé hé thong,
toan dién va chi tiét cac van dé lién quan dén TNPL do vi pham nghia vu trong hop dong
KDBBS. Cac chuong ctia Luin an di 14n luot cung cap co sd 1y luan, phan tich va danh
gia thue trang phap luat va thuc tién ap dung phap luat tai Viét Nam tir d6 dé xuét cac
giai phap hoan thién phap luat va nang cao hiéu qua ap dung phéap luat vé TNPL do vi
pham nghia vy trong hop dong KDBDS.

1. Trén co so tong hop, nghién ctru cac két qua ctia cic cong trinh nghién ctiru khoa
hoc trude day, tac gia danh gia va xac dinh nhiing khoang tréng nghién ciru, cac van dé
can tiép tuc nghién ctru. Ludn 4n ciling xac dinh 16 phuong phap tlep can, cac cau hoi
nghién ctru va gia thuyét nghién ctru 13 nén tang dé tiép tuc phat trién trong cac Chuong
tiép theo.

2. Luan 4n tip trung lam rd va x4y dung nén tang 1y luan cho cac khia canh phap
Iy cia ché dinh TNPL do vi pham nghia vu trong hop dong KDBDS nhu xac dinh co s¢
phét sinh nghia vu ciia cac chu thé trong hop dong KDBDS, xay dung khai niém, dic
diém cia vi pham nghia vu hop dong KDBDS, xay dung khai niém va dic diém cia
TNPL do vi pham nghia vu hop ddng KDBDS, xdy dung cdu tric phap luat quy dinh vé
TNPL do vi pham nghia vu hop dong KDBDS. Cac kién thirc nén tang Iy luan nay 1a co
so dé tac gia tiép tuc nghién clru vé thyc trang phép luat, thuc trang ap dung phap luat
nay tai Viét Nam.

3. Lu4n 4n d3 phan tich thuc trang cac quy dinh phap luat Viét Nam va bat cip
trong cac quy dinh hién hanh; nghién ctru thyc trang ap dung phap luat Viét Nam va chi
ra nhitng vudng mic, nguyén nhan cuia cc vuéng mac nay. Chuong nay cta Luan an
tap trung nghién ctru theo nhém cac quy dinh vé cin ctr phat sinh TNPL do vi pham
nghia vu, cac ché tai 4p dung do vi pham nghia vu va hiu qua ap dung; cac trudng hop
loai trir trach nhiém do vi pham nghia vu trong hop d@)ng KDBBDS.

4. Luan an da dua ra dinh huong va giai phap cu thé dé hoan thién phap luat nhu
bd sung cac quy dinh vé vi pham nghia vu trude thoi han, bd sung co ché bao dam thuc
thi ché tai budc thuc hién dung hop dong, bd sung diéu kién ap dung cac trudng hop loai
trir trach nhiém; stra d6i cac quy dinh dé thong nhét giita BLDS niam 2015 va cac luat
chuyén nganh. Chuong nay ciing dé xuét cac giai phap nang cao hiéu qua ap dung phap
luat TNPL do vi pham nghia vu trong hgp dong KDBDS.

Qua cac chuong, Luan an da lam sang to cac van dé 1y luén, thuc trang phap luat
vé thyc tién ap dung phép luat c6 y nghia vé mat 1y luan va thuc tién.

Vé mit 1y luan, Luan an la cong trinh nghién ctru chuyén sau, c6 tinh h¢ théng
vé TNPL do vi pham nghia vu trong hop dong KDBDS. Két qua nghién ctru c6 gia tri
khoa hoc 1am ndi bat, phong pht thém co s& 1y luan va 1y luan phép luat vé TNPL do vi
pham nghia vu hop dong KDBDS, lam phong pht thém nén tang kién thirc phéap 1y trong
linh vuc hgp dong KDBDS.

Vé thyc tién, Luan an c6 gid tri tham khao trong qua trinh xay dung va thyc hién
phap luat vé TNPL do vi pham nghia vu trong hop dong KDBDS; cung cap thém céc
thong tin phap 1y dén cac bén tham gia hop dong KDBDS gbdp phan giam thiéu rii ro,
tinh trang vi pham nghia vu trong hop dong KDBPDS.

Tir cac két qua nghién ctru, Luan an di tap trung dé xuat cac giai phap hoan thién
phap luat 03 nhom giai phap, gom:
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Thir nhat, hoan thién quy dinh phap luat vé can ctr phat sinh TNPL do vi pham
nghia vy trong hop déng KDBDS, cu thé dé xut bd sung quy dinh phap luét thng nhat
nguyén tic xac dinh luat ap dung trong cac hop dong KDBDS; sta doi khai niém vi
pham nghia vu hop dong, khai niém vi pham co ban; xdy dung quy dinh vé vi pham
nghia vu trudc thoi han; sira d6i cac quy dinh tai Luat KDBDS nam 2023, hop dong
mau trong Nghi dinh so 96/2024/ND-CP lién quan dén yéu t6 15i trong yéu cau bdi
thudng thiét hai; dé xuat c6 van ban huéng dan ciia Hoi ddng Tham phan TAND ti cao
huéng dan xir I cac tranh chip chii dau tu du 4n, doanh nghiép KDBDS thuc hién nghia
vu v6i khach hang thong qua cam két ctia bén moi gioi, phan phoi bén hop tac.

Thit hai, hoan thién quy dinh phap luét vé cac hinh thtrc ché tai do vi pham nghia
vu trong hop dong KDBDS, cu thé dé xuit bd sung cic truong hop khong ap dung va
ché tai bd sung dbi vé6i trach nhiém budc thue hién ding hop dong, stra d6i mirc phat vi
pnam; stra ddi quy dinh vé trach nhiém bdi thuong thiét hai, tam ngung thyc hi¢n hop
dong.

Thit ba, hoan thién quy dinh phap luat vé cac trudng hop loai trir trach nhiém do
vi pham nghia vy trong hop dong KDBPS, cu thé dé xut bo sung diéu kién cong nhan
céc thoa thuan loai trir trach nhiém; stra doi diéu khoan bat kha khang trong hop dong
mau trong KDBDS theo Nghi dinh s6 96/2024/NP-CP; b6 sung diéu kién cho truong
hop loai trir trach nhi€ém do thuc hién theo quyét dinh ctia co quan Nha nudc co tham
quyén.

Luan an da dé xuit cac giai phap dé nang cao hiéu qua thuc hién phap luat vé
TNPL do vi pham nghia vu trong hop dong KDBPS trong d6 tap trung vao viéc sira doi
dleu khoan mau giai quyét tranh chap hop dong KDBBS dé b6 sung phuong thirc giai
quyét tranh chap bing trong tai; ning cao chat lugng cong tac xét xir; ting cudng cong
tac tong két kinh nghiém xét xir; nang cao nhan thirc cia doanh nghiép KDBDS va ting
cudng, nang cao chat lwong cong tac kiém tra, thanh tra, x{r 1y sai pham phat sinh trong
hoat dong KDBDS.

Véi nhitng két qua dat duoc, Luan an 1ip day khoang tréng nghién ciru cia céc
cong trinh Khoa hoc trudc day, tro thanh tai liéu tham khao hitu ich, thiét thuc cho qua
trinh sira doi, hoan thién phép luat va thuc thi phap luat vé TNPL do vi pham nghia vu
trong hop ddng KDBDS mot cach hiéu qua; 1am phong pht thém cac nghién ctiru chuyén
sdu vé cai cach phap luat hop dong va phéap luat KDBDS ¢ Viét Nam.
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INTRODUCTION

1. Necessity of the research topic

Real estate is a special type of asset closely associated with the essential interests
of real estate market participants and the stability of the socio-economic order. Real
estate business contracts are typically of high value, performed over a long period,
involve multiple intermediaries, and are concurrently governed by various branches of
law. Consequently, any breach of contractual obligations or commitments by one party
can trigger severe, complex, and protracted legal consequences that are exceptionally
difficult to resolve.

Legal doctrine has indicated that legal liability is the adverse consequence that a
subject must bear as a result of its violation of the law. Legal liability is classified into
various forms including civil, administrative, and disciplinary liability, or even more
seriously, criminal liability. In particular, the legal liability that a party to a real estate
business contract must bear toward the other party due to acts of breaching undertakings
and agreed obligations, such as liability for damages and liability for contractual penalties,
is regarded as an effective legal solution for enhancing the effectiveness of the
performance of obligations and undertakings by parties to real estate business contracts
and for strictly handling acts of breach of obligations under real estate business contracts.
In the context of the country's determination to implement the socio-economic
development plan aimed at achieving “double-digit” growth in the spirit of Conclusion
No. 18-KL/TW dated 02 April 2026 of the Central Committee, the improvement of the
law relating to legal liability in the performance of economic contracts is of great
importance in ensuring that market order is maintained through compliance by entities
participating in business activities, including real estate business activities as an important
market sector, thereby contributing to the country's development in the new era.

The practice of law application shows that breaches of obligations in real estate
business contracts occur commonly, with the number of disputes increasing each year,
while the mechanism for determining and applying legal liability still contains many
inadequacies. Forms of breach such as delayed delivery of real estate, delivery not in
conformity with quality requirements, breach of payment obligations, and breach of
obligations to ensure ownership rights and land use rights occur with high frequency.
However, the determination of the grounds giving rise to legal liability, the forms of
legal liability applicable, the extent of compensation for damages, contractual penalties,
or unilateral termination of contracts remains inconsistent in many cases among law-
applying authorities, particularly in dispute resolution activities. According to data
collected from the synthesis of judgments published on the judgment and decision
disclosure  portal of the  Supreme People’s Court of  Vietnam
(https://congbobanan.toaan.gov.vn/), in 2022, the Court adjudicated approximately 150
first-instance and appellate judgments that had legal effect resolving disputes relating to
real estate business contracts; in 2023, this figure was 139 judgments; in 2024, it was
100 judgments; and in 2025 it increased to 110 court judgments and decisions. Dispute
cases arising from real estate business activities through commercial arbitration,
according to statistics of the Vietnam International Arbitration Centre, also accounted
for a relatively high proportion and showed an increasing trend, with 7.1% in 2022,
26.2% in 2023, and 14% in 2024. (VIAC, 2025)


https://congbobanan.toaan.gov.vn/

Currently, the legal framework governing real estate business activities and
determination of liability of the parties involved in the contract when breaching
contractual obligation is provided in the Law on Real Estate Business 2023, the Civil
Code 2015, the Commercial Law 2005, the Land Law 2024, the Housing Law 2023, and
other relevant legal instruments, thereby forming a multilayered system of regulations
ranging from general laws to specialized laws. However, the fact that legal provisions
are scattered across multiple legal documents, combined with the relatively short life
cycle of legal regulations and the lack of consistency in the hierarchy of legal
application, has led to a situation in which the law governing legal liability for breach
of obligations in real estate business contracts, although existing, still contains numerous
conflicts, inconsistencies, and divergent interpretations and applications. The provisions
on legal liability for breach of obligations in real estate business contracts are still
primarily based on general rules applicable to other types of contracts and have not
clearly defined solutions for handling legal liability in the specific circumstances of this
type of contract. The current legal framework lacks provisions on anticipatory breach of
obligations, lacks supplementary sanctions when the breaching party fails to perform its
obligation of continued performance of the contract, and lacks specific provisions on the
application of cases of exemption from liability when a breach occurs. The provisions
of the Law on Real Estate Business 2023, the Commercial Law 2005, and the Civil Code
2015 also contain inconsistencies and overlaps, causing difficulties for both contractual
parties and competent authorities in dispute resolution and settlement. In the context of
digital transformation, international economic integration, and the development of
diverse new models of real estate business, real estate contractual relations are becoming
multi-layered and increasingly complex. New legal issues are emerging, such as real
estate transactions via digital platforms, off-plan real estate contracts, and real estate
business capital mobilization, which pose significant challenges to the traditional legal
framework on contractual liability. This requires a restructuring of the legal thinking on
liability in real estate business contracts in a modern direction, adapting to market
volatility and the requirements of ensuring legal safety in the digital economy.

From the perspective of legal scholarship, existing studies have mainly approached
the issue from the general perspective of legal liability for breach of contract and have
not undertaken a systematic study of the theoretical issues, legal framework, and
practice of law application concerning legal liability for breach of obligations
specifically in relation to real estate business contracts. Research on this topic is
significant not only in supplementing and developing the theoretical foundations of legal
liability in real estate business contracts, but also in providing scientific arguments for
improving the law and enhancing the effectiveness of law application in practice.

From the foregoing analysis, it can be affirmed that research on the topic “Legal
Liability For Breach Of Obligations In Real Estate Business Contracts Under
Vietnamese Law” is necessary from both theoretical and practical perspectives.

2. Research purposes and tasks

2.1. Research purposes

The objective of the Dissertation is to develop the theoretical and scientific
foundations of the law on legal liability for breach of obligations in real estate business
contracts; to comprehensively analyze and assess the current state of the law and the
practice of law application in Vietnam, thereby proposing orientations and scientific
solutions for improving the law and enhancing the effectiveness of the application of
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the law on legal liability for breach of obligations in real estate business contracts in
Vietnam, contributing to the establishment of a legal framework, the protection of the
lawful rights and interests of parties to real estate business contracts, and the assurance
of the stability and transparency of the real estate market.

2.2. Research tasks

First, to review and evaluate domestic and foreign studies on legal liability for
breach of real estate business contracts in Vietnam; to identify the theoretical
foundations, research questions, and research approaches; thereby identifying scientific
gaps requiring further research;

Second, to systematize and clarify theoretical issues concerning legal liability for
breach of obligations in real estate business contracts, including the concepts and
characteristics of real estate business contracts, breach of obligations, and legal liability
for breach of obligations in real estate business contracts; and the content of the law on
legal liability for breach of obligations in this type of contract;

Third, to analyze and assess the current state of the law and the practice of law
application, thereby identifying inadequacies in legal provisions and difficulties arising
from the practice of law application as a direct basis for proposing orientations and
solutions for legal improvement;

Fourth, to formulate orientations and propose solutions for improving the law and
enhancing the effectiveness of the application of the law on legal liability for breach of
obligations in real estate business contracts in Vietnam.

3. Research objects and scope

3.1. Subject of research

The subject matter of the Dissertation is the legal relationships arising from
breaches of obligations in real estate business contracts and the legal regulatory
mechanism governing legal liability arising from such breaches under Vietnamese law,
including theoretical, positive law, and law application aspects. The specific research
subjects include the following:

- Theoretical foundations and legal doctrine concerning breaches of obligations in
real estate business contracts and legal liability for breach of obligations in such
contracts, as reflected in scholarly viewpoints and legal theories forming the basis of
contract law and legal liability for breach of contractual obligations;

- Vietnamese legal provisions, such as the 2015 Civil Code and specialized laws
(the 2023 Law on Real Estate Business, the 2024 Land Law, the 2023 Housing Law,
and the 2005 Commercial Law), together with subordinate implementing instruments
such as Decree No. 96/2024/ND-CP on legal liability for breaches of obligations in real
estate business contracts, are examined in comparison with the laws of certain countries
with either differing or similar political and institutional frameworks;

- The practice of application of the law on legal liability for breach of obligations in real
estate business contracts in Vietnam, examined through the analysis of statistical data,
representative judicial decisions, and the survey results conducted by the doctoral candidate.

3.2. Research scope

From the substance: From the perspective of contractual obligations arising in real
estate business contracts between real estate business entities and purchasers, lessees, or
lease-purchase parties, where breaches of agreed contractual terms give rise to legal
liability for breach of obligations under such contracts, the dissertation focuses on the
following three core issues: (1) the grounds giving rise to legal liability for breach of
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obligations in real estate business contracts; (2) the forms of remedies applicable for
breach of obligations in real estate business contracts and the resulting legal
consequences; and (3) cases of exemption from liability for breach of obligations in real
estate business contracts.

In the course of the research, the dissertation expands its analysis by examining current
Vietnamese legal provisions in a comparative context with the laws of other countries and
international law, while also exploring factors influencing the law and the application of the
law on legal liability for breach of obligations in real estate business contracts.

From a practical perspective, the dissertation focuses on examining the
application of the law on legal liability for breach of obligations in real estate business
contracts by the courts and, to a certain extent, through dispute resolution by commercial
arbitration. Through the examination of specific judgments, decisions, and dispute
resolution outcomes, the dissertation identifies the limitations and shortcomings, as well
as the causes thereof, in the application of the law, thereby providing a scientific basis
for proposing solutions to improve the law and enhance the effectiveness of its
implementation.

From spatial scope, the Dissertation examines the practice of the application of the law
on legal liability for breach of obligations in real estate business contracts in Vietnam.

From temporal scope, the Dissertation covers the period from 01 July 2015, when
the Law on Real Estate Business 2014 came into force, to 2026.

4. Methodology and Research Methods

4.1. Methodology

- Dialectical materialism;

- Historical materialism.

4.2. Research methods

- Analysis and synthesis method.

- Comparative law method

- Survey and empirical investigation method

- Case study method

- Scientific forecasting method

5. Scientific and practical significance of the Dissertation

From a scientific perspective, the research findings of this Dissertation offer
significant value by highlighting and enriching the theoretical and legal foundations of
liability for breaches of obligations in real estate business contracts. The Dissertation
clarifies and identifies the unique characteristics of liability specific to this type of
contract, thereby enhancing the effectiveness of legal frameworks in a manner that
aligns with the evolution of the real estate market and contemporary legal trends.

The research findings regarding the current legal framework and the practical
application of liability for breaches of obligations in real estate business contracts in
Vietnam serve to refine this legal institution. Furthermore, they provide essential legal
information to parties involved in real estate transactions, helping to mitigate risks and
reduce the occurrence of contractual violations.

From a practical perspective, the research findings of the Dissertation serve as a
valuable reference for research, study, teaching, and the application of law concerning
legal liability for breaches of obligations in real estate business contracts in Vietnam.

6. Novel contributions of the Dissertation

The research results of the Dissertation present several novel contributions as follows:
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First, with respect to theory and legal doctrine, the dissertation contributes to
supplementing the theoretical legal foundations of legal liability for breach of
obligations in real estate business contracts, with the following new contributions:

(a) The dissertation identifies theoretical frameworks relevant to the research topic,
including the theory of freedom of contract and good faith, the theory of the binding force
of contractual obligations (also referred to as Kant’s Theory of Contract), the theory of
information asymmetry, the theory of state regulation of the market, and the theory of
balance of interests and contractual fairness. These are foundational theories for
characterizing contractual relationships, which in turn serve as the basis for determining
breaches of contractual obligations and the legal liability of the parties to a contract;

(b) The dissertation formulates and develops several new concepts, such as breach
of obligations in real estate business contracts, legal liability for breach of obligations
in real estate business contracts, and the law on legal liability for breach of obligations
in real estate business contracts, while also identifying the legal characteristics of these
concepts based on the specific features of real estate business contracts.

(c) The dissertation identifies the legal norms governing legal liability for breach
of obligations in real estate business contracts on the basis of comparison with foreign
laws. It also points out and analyzes the factors influencing law-making and law
enforcement, particularly contemporary and emerging factors.

Second, the dissertation comprehensively analyzes and evaluates the provisions of
the 2023 Law on Real Estate Business, the 2005 Commercial Law, the 2015 Civil Code,
and relevant legal documents concerning legal liability for breach of obligations in real
estate business contracts. On that basis, it identifies shortcomings in the current law,
focusing on the grounds giving rise to legal liability, the forms of remedies for breach
of obligations, and cases of exemption from liability.

Third, the Dissertation proposes specific solutions, including amending and
supplementing provisions on the principles for determining the applicable law in real
estate business contracts; supplementing provisions on anticipatory breach of
obligations; amending provisions of the Law on Real Estate Business of 2023 and the
Commercial Law of 2005 to ensure coherence and feasibility in legal regulation; and
amending and supplementing standard-form contract clauses in real estate business
promulgated pursuant to Decree No. 96/2024/ND-CP. At the same time, the dissertation
proposes solutions to enhance the effectiveness of the application of the law on legal
liability for breach of obligations in real estate business contracts, in order to respond to
changes in the context of the development of the real estate market and to ensure the
timely protection of the rights of the parties in contractual relationships.

7. Structure of the Dissertation

In addition to the Introduction, Conclusion, References, and Appendices, the
Dissertation is structured as follows:

Chapter 1: Overview of the situation of research and theoretical foundations

Chapter 2: Legal-theoretical issues concerning legal liability for breach of
obligations in real estate business contracts.

Chapter 3: The current state of law on legal liability for breach of obligations in
real estate business contracts and the practice of application in Vietnam.

Chapter 4: Orientations and solutions for improving legislation and enhancing the
effectiveness of the application of laws on legal liability for breach of obligations in real
estate business contracts.



CHAPTER 1
OVERVIEW OF THE SITUATION OF RESEARCH AND THEORETICAL
FOUNDATIONS

1.1. Overview of research related to the dissertation topic.

Through the process of synthesis and review, the studies listed below constitute
representative scholarly works that have summarized the majority of domestic research
findings relevant to the topic of this Dissertation.

1.1.1. Group of studies on the theoretical foundations of legal liability for
breaches of obligations in real estate business contracts.

First, studies on real estate business contracts, contractual obligations, and
breaches of contractual obligations in real estate business contracts.

Monograph “Contract Law in Modern Vietnamese Civil Law” (2021) authored by
Doan Duc Luong and Tran Thi Hue, published by the People’s Public Security
Publishing House, Hanoi.

Book “Scientific Commentary on the Law on Real Estate Business (as Amended
and Supplemented in 2020)” (2020), authored by Nguyen Quang Tuyen, National
Political Publishing House — Truth, Hanoi.

Monograph “Law on Real Estate Business” (2024), authored by Nguyen Van Hoi,
published by the Justice Publishing House, Hanoi.

Doctoral Dissertation in Law “Law on the Business of Off-the-Plan Housing from
the Practice of Enforcement in Ho Chi Minh City” (2021) authored by Hoang Viet
Trung, Hanoi Law University, Hanoi.

Doctoral Dissertation in Law “Legal Regulation of Tourism Real Estate Business
in Vietnam” (2022), authored by Doan Van Binh, Hanoi Law University, Hanoi.

Doctoral Dissertation in Law “Contracts for the Sale and Purchase of
Condominium Apartments under Vietnamese Law from the Practice of Ho Chi Minh
City” (2023) by Ha Hai, Academy of Social Sciences, Hanoi.

Master’s thesis in Law “Law on Contracts for the Transfer of Land Use Rights in
Future Real Estate Investment Projects” (2022) authored by Huynh The Hien,
University of Law — Hue University, Thua Thien Hue.

Doctoral Dissertation in Law “Law on the Transfer of Investment Projects in Real
Estate Business Activities” (2022) by Do Xuan Trong, Hanoi Law University, Hanoi.

Article “Obligations and Sanctions: In Search of Fundamental Obligations” in the
collection “Mélanges en honneur a P. Raynaud” (1985) by Philippe Jestaz, published in
Paris by Dalloz-Sirey.

Doctoral Dissertation in Law “Liability for Compensation for Damages Arising
from Breach of Commercial Contracts under Vietnamese Law” (2021) by Dinh Van
Cuong, Hanoi Law University.

Doctoral Dissertation “Efficient Breach of Contract” (2022) by Gian Thi Le Na,
University of Economics and Law, Ho Chi Minh City.

Doctoral Dissertation in Law “Compensation for Damages Arising from Breach of
Contract” (2018), authored by Bui Thi Thanh Hang, Hanoi Law University, Hanoi.

Monograph “The Law of Contracts” (3rd ed., 1987), authored by John D. Calamari
and Joseph M. Perillo, published by West Publishing Co., St. Paul, Minnesota.



Article “Theoretical and Practical Foundations for Legal Regulation of Contract
Breach Prior to the Time for Performance” (2006), authored by Duong Anh Son,
published in State and Law Review, No. 4/2006, Hanoi.

Second, studies on legal liability for breaches of obligations in real estate business
contracts.

Doctoral Dissertation in Law “Joint and Several Civil Liability for Compensation
of Damages under Vietnamese Civil Law” (2008), authored by Pham Thi Kim Anh,
Hanoi Law University, Hanoi.

Doctoral Dissertation in Law “Legal Liability for Breach of Commercial Contracts
in Vietnam at Present” (2016) by Le Thi Tuyet Ha, Academy of Social Sciences, Hanoi.

Monograph “Contract Law in Modern Vietnamese Civil Law” (2021) authored
Doan Duc Luong and Tran Thi Hue, published by the People’s Public Security
Publishing House, Hanoi.

Third, studies on the legal theory of legal liability for breaches of contractual
obligations.

Doctoral Dissertation in Law “Liability for Compensation for Damages Arising
from Breach of Commercial Contracts under Vietnamese Law” (2021) by Dinh Van
Cuong, Hanoi Law University.

Doctoral Dissertation in Law “Legal Liability for Breach of Commercial Contracts
in Vietnam at Present” (2016) by Le Thi Tuyet Ha, Academy of Social Sciences, Hanoi.

Monograph “Civil Remedies in Malaysia” (2007), authored by Cheong May Fong,
published by Sweet & Maxwell Asia, p. 9.

Doctoral Dissertation “La rupture du contrat” (Contract Termination) (2016),
authored by Hariz Saidani, Université de Toulon.

Doctoral Dissertation “Remedies for Breach of Contract in the International Sale
of Goods: A Comparative Study between the CISG, Chinese Law and English Law with
Reference to Chinese Cases” (2020), authored by Yan Li, University of Southampton.

Article “Damages for Breach of Contract: Compensation, Restitution and
Vindication” (2008), authored by David Pearce and Roger Halson, published in the
Oxford Journal of Legal Studies, Vol. 28, No. 1.

Article “Termination Clauses and Survival Clauses in Contracts” (2024) by
Vanwijick-Alexandre, in the conference proceedings “International Commercial
Contracts”, held in Hanoi on 13—-14 December 2004.

1.1.2. Group of studies on the current state of the law and its practical
application regarding legal liability for breaches of obligations in real estate business
contracts.

First, studies on the legal framework and its practical application concerning the
grounds for legal liability arising from breaches of obligations in real estate business
contracts in Vietnam.

Monograph “Contract Law in Modern Vietnamese Civil Law” (2021) authored by
Doan Duc Luong and Tran Thi Hue, published by the People’s Public Security
Publishing House, Hanoi.

Doctoral Dissertation in Law “Legal Liability for Breach of Commercial Contracts
in Vietnam at Present” (2016) by Le Thi Tuyet Ha, Academy of Social Sciences, Hanoi.

Book “Scientific Commentary on the 2015 Civil Code of the Socialist Republic of
Vietnam” (2017) by Nguyen Van Cu and Tran Thi Hue, People’s Public Security
Publishing House, Hanoi.



Article “The Principle of Fault in Viethamese Commercial Law” (2010) by Phan
Huy Hong, State and Law Review, No. 11/2010, Hanoi.

Second, studies on the legal framework and its practical application concerning
remedies for breaches of obligations in real estate business contracts and the
consequences of their application.

Book “Scientific Commentary on the 2015 Civil Code of the Socialist Republic of
Vietnam” (2017) by Nguyen Van Cu and Tran Thi Hue, People’s Public Security
Publishing House, Hanoi.

University-level research project “Legal Issues of Contracts for the Sale of Goods
through Judicial and Arbitral Practice in Vietnam” (2011), led by Phan Huy Hong, Ho
Chi Minh City University of Law.

Monograph “Remedies for Non-Performance and Improper Performance of
Contracts under Viethamese Law” (2010) by Do Van Dai, National Political Publishing
House, Hanoi.

Ministerial-level scientific research project “Liability for Breach of Contracts for the
Sale of Goods under the Uniform Commercial Code of the United States” (2005), authored
by Hoang Ngoc Thiet and Nguyen Minh Phuong, Foreign Trade University, Hanoi.

Article “Inconsistencies in Contractual Regulations between the Commercial Law
and the Civil Code” by Nguyen Van Hoi, Legislative Studies Review, Nos. 02—03 (Nos.
402-403), February 2020, Hanoi.

Article “On the Level of Contractual Penalties for Breach of Contract” (2019) by
Bich Ha and Son Hai, People’s Court Electronic Review, Hanoi.

Article “Penalty Sanctions for Breach of Commercial Contracts under Vietnamese
Law” (2022) by Nguyen Cong Tien, Industry and Trade Review, No. 17, July 2022, Hanoi.

Monograph “Vietnamese Contract Law — Judgments and Case Commentaries” (2020) by
Do Van Dai, published by the Vietnam National University Ho Chi Minh City Publishing House.

Third, studies on the legal framework and its practical application concerning
exemptions from liability for breaches of obligations in real estate business contracts.

Article “Certain Shortcomings in Legal Provisions on Exemption from Liability
for Damages Arising from Breach of Obligations in Commercial Contracts” (2020) by
Tran Thi Hue, Law and Practice Review, No. 42/2020, Thua Thien Hue.

Article “Exemption from Liability for Breach of Contract Due to Compliance with
Decisions of Competent State Authorities” (2022) by Nguyen Van Hung, published in
the Legislative Studies Journal, No. 17/2022.

Article “Legal Relief for Performance Obstacles of House Leasing Contracts
Caused by COVID-19” (2020), authored by Ran Luo, published in Region — Educational
Research and Reviews, Vol. 2, Issue 4.

Article “COVID-19 in Civil or Commercial Disputes: First Responses from
Chinese Courts” (2020), authored by Qiao Liu, published in The Chinese Journal of
Comparative Law, Vol. 8, No. 2.

1.1.3. Group of studies on proposed solutions for the improvement of the legal
framework governing liability for breaches of obligations in real estate business
contracts.

Doctoral Dissertation in Law “Compensation for Damages Arising from Breach of
Contract” (2018), authored by Bui Thi Thanh Hang, Hanoi Law University, Hanoi.



Doctoral Dissertation in Law “Legal Liability for Breach of Commercial Contracts
in Vietnam at Present” (2016) by Le Thi Tuyet Ha, Academy of Social Sciences, Hanoi.

Monograph “Vietnamese Contract Law — Judgments and Case Commentaries”
(2020) by Do Van Dai, published by the Vietnam National University Ho Chi Minh City
Publishing House.

Article “Certain Shortcomings in Legal Provisions on Exemption from Liability
for Damages Arising from Breach of Obligations in Commercial Contracts” (2020) by
Tran Thi Hue, Law and Practice Review, No. 42/2020, Thua Thien Hue.

1.2. Evaluation of research results of relevant works related to the
Dissertation topic and issues further addressed by the Dissertation

1.2.1. Evaluation of research results of works related to the Dissertation topic

First, theoretical issues of the law on legal liability for breach of obligations in
real estate business contracts

The existing research findings remain largely confined to providing general
theoretical foundations regarding legal liability for breach of obligations in contracts in
general, and lack a systematic approach to the nature, grounds for the arising, and the
legal structure of legal liability for breach of obligations specifically applicable to real
estate business contracts.

Certain studies have identified the characteristics of real estate business contracts;
however, no study has assessed or analyzed the relationship between, and the impact of,
these characteristics on breaches of obligations in real estate business contracts. Nor has
any study fully clarified the legal nature and distinctive characteristics of legal liability
in real estate business contracts. There has been no systematic analysis of the
relationship between breaches of obligations arising from contractual agreements and
breaches of obligations arising from mandatory provisions of law. Legal liability arising
from breaches of obligations in real estate business contracts has not been examined
from the perspective of information asymmetry and the protection of the weaker party
to the contract.

Second, regarding the current state of the law and the practice of law application
concerning legal liability for breach of obligations in real estate business contracts.

Current studies on positive law reveal a significant gap, namely the absence of in-
depth and systematic research on the provisions of the 2015 Civil Code and specialized
legislation governing legal liability for breach of obligations in real estate business
contracts. At present, there is a complete lack of studies comprehensively evaluating the
consistency and effectiveness of the mechanism for enforcing legal liability in practice;
nor have there been studies generalizing judicial practice in order to identify typical
difficulties arising in the application of sanctions and legal liability for breach of
obligations in real estate business contracts.

Third, regarding the improvement of the law on legal liability for breach of
obligations in real estate business contracts.

No research has proposed a comprehensive system of solutions for improving the
law that is consistent with the characteristics of the modern real estate market.

1.2.2. Issues remaining open and to be further examined by the dissertation

The review of scientific works relevant to the topic indicates that the legal regime
of legal liability for breach of contractual obligations is a traditional and important
subject within the field of private law. However, to date, there have been no truly
specialized and systematic studies addressing the theoretical foundations, current legal
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framework, and solutions concerning legal liability for breach of obligations in the
specific context of real estate business contracts. This constitutes a significant research
gap that the author will focus on addressing throughout the chapters of the Dissertation
through the following core research contents:

First, existing studies have not clarified the nature of obligations and breaches of
obligations in real estate business contracts and, consequently, have not examined the
particular legal characteristics governing the legal liability of parties breaching this type
of contract. Therefore, the Dissertation examines and clarifies the concepts and nature
of obligations and breaches of obligations in real estate business contracts, as well as
the legal nature and distinctive characteristics of legal liability in such contracts. On that
basis, the Dissertation analyzes their implications for the relevant legal rules, including
the grounds giving rise to legal liability that differ from those applicable to other
business and commercial contracts; the forms of sanctions applicable to parties
breaching obligations in real estate business contracts; and the cases of exemption from
legal liability for breaches of obligations under this type of contract.

Second, existing studies have mainly approached the law on legal liability for
breach of obligations in commercial contracts and therefore have not examined the
application of the general law (the Civil Code 2015) and specialized laws (the Law on
Real Estate Business 2023 and the Commercial Law 2005) specifically to real estate
business contracts. Building upon existing analyses concerning the grounds giving rise
to liability, forms of sanctions for breach of contractual obligations, and cases of
exemption from liability, the Dissertation focuses on a more in-depth examination of
real estate business contracts and the practice of law application relating thereto.

Third, a number of policies concerning the real estate market, digital
transformation, and innovation in law enforcement in the digital era are exerting
influence on and requiring changes to the law governing real estate business contracts
in general and the law on legal liability for breach of obligations in real estate business
contracts in particular. Accordingly, numerous “gaps” remain in both policy orientations
and solutions for improving the law and its application. The Dissertation will propose
orientations and solutions for improving the law and enhancing the effectiveness of the
application of the law on legal liability for breach of obligations in real estate business
contracts, ensuring consistency and feasibility in legal provisions, meeting the
requirements of international integration, and ensuring the timely protection of the rights
of parties in contractual relationships.

1.3. TJheoretical foundations, research questions, research hypotheses, and
research approach

1.3.1. Research theories

- Theory of freedom and good faith

- Theory of the binding force of contractual obligations (also known as Kant's
Theory of Contract)

- Theory of information asymmetry

- Theory of state regulation of the market

- Theory of fairness and interest balancing

1.3.2. Research questions and hypotheses

Question 01: How do the characteristics of real estate business contracts and the
specific features of breaches of obligations in such contracts influence the law governing
legal liability for breach of obligations in real estate business contracts?
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Research hypothesis 01: A real estate business contract is a special type of
commercial contract founded upon civil law principles and subject to strong regulation
by public law. Real estate business contracts possess numerous characteristics that
distinguish them from other common types of contracts, and these characteristics have
influenced the law governing legal liability arising when a party to such contracts
breaches its obligations.

Question 02: How does current Vietnamese law regulate legal liability for breach
of obligations in real estate business contracts?

Research hypothesis 02: Although Vietnamese law contains provisions regulating
real estate business activities and the rights and obligations of the parties to real estate
business contracts, it does not contain separate provisions governing legal liability
where a party to such contracts breaches its obligations. There exist numerous legal
provisions regulating the same issues without consistency, many legal gaps, and a lack
of detailed guidance, resulting in difficulties in the application of the law.

Question 03: What difficulties remain in the practice of applying the law on legal
liability for breach of obligations in real estate business contracts? What are the causes
of such difficulties?

Research hypothesis 03: The practice of applying the law in this area continues to
encounter numerous difficulties concerning the determination of whether a breach of
obligations constitutes a basis giving rise to legal liability where there are differences
between obligations established by agreement and obligations imposed by law, as well
as difficulties concerning applicable sanctions and cases of exemption from liability.

These difficulties arise primarily from the fragmented nature of the legal
framework, inconsistencies among legal provisions, the absence of detailed regulations,
and the instability of the legal order. In addition, limitations in legal awareness and law
application, discretionary application of the law, and shortcomings in post-inspection
and supervisory mechanisms by state management authorities further contribute to such
difficulties.

Question 04: In what directions and through what solutions should the law on legal
liability for breach of obligations in real estate business contracts be improved in order
to enhance enforcement effectiveness in the context of the modern real estate market?

Research Hypothesis 04: The improvement of the law on legal liability for breach
of obligations in real estate business contracts must be consistent with the guidelines
and policies of the Party and the legal policies of the State; ensure consistency and
feasibility in legal provisions; meet the requirements of international integration; and
ensure the timely protection of the rights of parties in contractual relationships. Priority
should be given to overcoming inadequacies and inconsistencies in legal provisions
concerning the grounds giving rise to liability, sanctions, and cases of exemption from
liability; establishing unified principles for the application of the law; and
supplementing legal provisions to provide separate regulation appropriate to the
particular characteristics of real estate business contracts.

1.3.3. Approach methods

- System-based methodological approach

- Economic-legal approach and market regulation mechanism

- Positivist approach (positivism)

- Theoretical approach
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Conclusion of Chapter 1

In this Chapter, the author has synthesized, researched, and evaluated research
findings from domestic and foreign scholarly works relating to four groups of issues
concerning legal liability for breach of obligations in real estate business contracts,
namely: (1) theoretical foundations and legal theory on legal liability for breach of
obligations in real estate business contracts; (2) the current state of the law; (3) the
current state of the application of the law; and (4) research findings on recommendations
and solutions for improving the law on legal liability for breach of obligations in real
estate business contracts.

Based on a systematic review of relevant scholarly works and legal theories, the
dissertation reaches the following conclusion: although legal liability for breach of
contractual obligations has been the subject of considerable scholarly attention from
various perspectives, to date there has been no study that undertakes an in-depth,
detailed, and comprehensive analysis of the contents of legal liability for breach of
obligations specifically as applied to real estate business contracts. Real estate business
contracts possess distinctive characteristics compared with other ordinary contracts,
which give rise to particular requirements for the improvement of the law and for the
application of the law on legal liability for breach of obligations arising in relation to
such contracts. This constitutes the research gap that the author seeks to address in this
Dissertation.

The author builds upon the matters analyzed and clarified in this Chapter in order
to continue a more in-depth and systematic study, ranging from legal theory to the
current state of the law and the practical application of the law, thereby proposing
solutions to improve the law and enhance the effectiveness of the application of the law
on legal liability for breach of obligations in real estate business contracts.

Chapter 1 of the Dissertation also clarifies and refines the theoretical framework,
methodology, research methods, and research approaches; and identifies the research
theories, research questions, and research hypotheses, which together serve as the
foundation for the analyses, evaluations, and proposals for improving the law on legal
liability for breach of obligations in real estate business contracts in the subsequent
Chapters of the Dissertation.
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CHAPTER 2
LEGAL-THEORETICAL ISSUES CONCERNING LEGAL LIABILITY FOR
BREACH OF OBLIGATIONS IN REAL ESTATE BUSINESS CONTRACTS.

2.1. Theoretical framework on legal liability arising from breach of
obligations in real estate business contracts

2.1.1. Concept and characteristics of breaches of obligations in real estate
business contracts.

2.1.1.1. Concept and characteristics of real estate business contracts.

* Concept of a real estate business contract

A real estate business contract is understood as a written agreement entered into
between an organization or individual engaged in real estate business activities that
satisfies the conditions prescribed by the Law on Real Estate Business and another
organization or individual, for the purposes of: the sale and purchase, lease, or lease-
purchase of houses and construction works; the transfer, lease, or sublease of land-use
rights with existing technical infrastructure within a real estate project; or the transfer of
the whole or a part of a real estate project.

* Characteristics of a real estate business contract

First, the contracting parties include at least one party that qualifies as an entity
engaged in real estate business in accordance with statutory requirements, and the other
contracting party.

Second, the subject matter of a real estate business contract is a specific type of
asset with high economic value, often associated with complex legal issues and subject
to significant state regulation and influence.

Third, real estate business contracts are subject to state intervention in terms of
both their content and form.

Fourth, real estate business contracts are established and performed within a complex
relationship among developers, customers, and brokerage or distribution entities.

Fifth, a real estate business contract is a special type of commercial contract
founded upon civil law principles and subject to strong regulation by public law.

2.1.1.2. Concept and characteristics of breach of obligations in real estate
business contracts

* Concept of breaches of obligations in real estate business contracts.

A breach of obligations in a real estate business contract refers to the failure of one or
more parties to perform, or to properly and fully perform, the obligations as committed and
agreed upon in a legally valid contract or in accordance with applicable law.

* Pic diém vi pham nghia vu trong hop dong KDBDS

First, breaches of obligations in real estate business contracts constitute violations
of the commitments and agreements made by the parties in accordance with the law.

Second, breaches of obligations in real estate business contracts are diverse in
nature, associated with real estate as a specific type of asset with high value and complex
legal characteristics.

Third, breaches of obligations in real estate business contracts often occur in the
course of prolonged performance involving multiple stages and legal procedures.

Fourth, breaches of obligations in real estate business contracts are often
associated with information asymmetry or a lack of information on the part of one or
more contracting parties.
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Fifth, breaches of obligations in real estate business contracts typically give rise to
complex legal consequences due to their spillover effects on multiple parties and the
difficulties encountered in the application of the law and in establishing and proving
legal liability.

2.1.2. Concept and characteristics of legal theory of legal liability arising from
breach of obligations in real estate business contracts

2.1.2.1. Concept of legal liability arising from breach of obligations in real estate
business contracts

Legal liability arising from a breach of obligations in a real estate business contract
constitutes the adverse legal consequences resulting from an act of breach of contractual
obligations in a real estate business contract, whereby the breaching party is required to
bear the sanctions prescribed by law or lawfully agreed upon by the parties, including
the performance of additional obligations, compensation for damages, the payment of
contractual penalties, or other legal consequences, with the purpose of restoring and
protecting the lawful rights and interests arising from such contract.

2.1.2.2. Characteristics of legal liability arising from breach of obligations in real
estate business contracts

First, legal liability for breach of obligations in real estate business contracts is a
form of legal liability arising within contractual relationships.

Second, legal liability for breach of obligations in real estate business contracts
arises from acts of breach of obligations by parties to real estate business contracts.

Third, it is a form of liability that is predominantly proprietary in nature.

Fourth, it is a form of legal liability possessing the distinctive characteristics of the
real estate business sector and subject to strong state regulation.

Fifth, it is a form of liability simultaneously governed by multiple branches of law,
including not only civil law but also the law on real estate business, commercial law,
land law, housing law, and construction law, thereby resulting in the determination of
the grounds giving rise to liability, the forms of liability, and the extent of liability being
interdisciplinary in nature and requiring coordination in the application of the law.

Sixth, legal liability for breach of obligations in real estate business contracts
involves complexity in determining the liable party.

2.2. Legal theory of legal liability arising from breach of obligations in real
estate business contracts

2.2.1. Legal concept and characteristics of legal liability arising from breach of
obligations in real estate business contracts

The law governing legal liability arising from breach of obligations in real estate
business contracts constitutes a body of legal norms regulating the grounds for the
incurrence of liability, the forms of sanctions applicable, and the circumstances in which
legal liability for breach of obligations in real estate business contracts is excluded, with
a view to protecting the lawful rights and interests of the parties and ensuring legal order
and legal certainty in real estate business activities.

The law governing legal liability arising from breach of obligations in real estate
business contracts has the following fundamental characteristics:

First, the legal regulation of legal liability arising from breach of obligations in
real estate business contracts is interdisciplinary and comprehensive in nature.
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Second, the law governing legal liability arising from breach of obligations in real
estate business contracts contains detailed legal norms and requires compliance with
statutory or mandatory standard-form contracts.

Third, the law governing legal liability arising from breach of obligations in real
estate business contracts is oriented toward the policy objective of developing a safe and
stable real estate market while ensuring the timely protection of the lawful rights and
interests of the non-breaching party.

2.2.2. Legal provisions governing legal liability arising from breach of
obligations in real estate business contracts

Regarding the grounds giving rise to legal liability for breach of obligations in real
estate business contracts

Regarding sanctions for breach of obligations in real estate business contracts and
the consequences of their application

Regarding exemption from liability for breach of obligations in real estate business
contracts

2.3. Factors affecting the formulation and application of law on legal liability
arising from breach of obligations in real estate business contracts

2.3.1. Factors affecting the formulation of law

Factors related to the real estate market.

State policies on land and real estate.

Factors related to international integration.

Requirements for digital transformation in the real estate sector.

2.3.2. Factors affecting the application of law

The degree of completeness of the legal framework and stability of legal order.

Legal awareness of the parties participating in real estate business contracts.

The capacity and legal awareness of dispute resolution authorities.

Transparency of real estate information.
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Conclusion of Chapter 2

With the above research contents, in this Chapter, the author has systematized the
fundamental theoretical foundations and legal theories concerning legal liability for
breach of obligations in real estate business contracts.

First, the Dissertation has presented and analyzed the content of the concepts of
real estate business contracts, breach of obligations in real estate business contracts, and
legal liability for breach of obligations in real estate business contracts, while also
analyzing the characteristics and distinctive features of these concepts. The basis giving
rise to the obligations of the parties in real estate business contracts consists of the
agreements entered into by the parties to such contracts and the relevant legal provisions.
Where a party to a real estate business contract fails to perform, improperly performs,
or incompletely performs the obligations undertaken, agreed upon, or prescribed by law,
legal liability of the breaching party toward the aggrieved party shall arise.

Chapter 2 of the Dissertation also presents the concept and characteristics of the
law on legal liability for breach of obligations in real estate business contracts and
analyzes this legal institution through three groups of legal rules: the group of legal
provisions on the grounds giving rise to legal liability; the group of legal provisions on
sanctions and the consequences of their application; and the group of legal provisions
on cases of exemption from legal liability for breach of obligations in real estate business
contracts. Within each group of provisions, the author proceeds from the characteristics
of real estate business contracts examined previously, combined with the comparative
method concerning legal theories and legal viewpoints of several countries and
international legal instruments, to analyze and identify legal ideas serving as references
for the research conducted in Chapters 3 and 4 of the Dissertation.

Finally, the Dissertation analyzes and evaluates the factors affecting the law and
the application of the law on legal liability for breach of obligations in real estate
business contracts. Factors affecting the law include the impact of the real estate market;
State policies on land and real estate; and factors relating to international integration and
the requirements of digital transformation in the real estate sector. Factors affecting the
application of the law include the degree of legal development and the stability of the
legal order; legal awareness of parties to real estate business contracts and dispute
resolution authorities; and transparency of real estate information.

The contents of Chapter 2 provide the foundation for analyzing the current state of
the law and the practice of law application concerning legal liability for breach of
obligations in real estate business contracts, thereby serving as the basis for proposing
solutions to improve the law and enhance the effectiveness of the application of the law.
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CHUONG 3
CURRENT STATE OF VIETNAMESE LAW AND THE PRACTICE OF LAW
APPLICATION REGARDING LEGAL LIABILITY FOR BREACH OF
OBLIGATIONS IN REAL ESTATE BUSINESS CONTRACTS

3.1. The current state of Vietnamese law on legal liability for breach of
obligations in real estate business contracts

3.1.1. Current state of the law on the grounds giving rise to legal liability for
breach of obligations in real estate business contracts

The grounds giving rise to legal liability for breach of obligations in real estate
business contracts are scattered across the general law, namely the Civil Code 2015, and
specialized laws, namely the Law on Real Estate Business 2023 and the Commercial
Law 2005. The most fundamental and important element constituting the grounds for
liability arising from breach of obligations in real estate business contracts is the
existence of a breach of contractual obligations. In addition to the general requirement
of a breach of obligations, Vietnamese law also prescribes additional conditions for the
establishment of different forms of legal liability.

The law governing the grounds giving rise to legal liability for breach of
obligations in real estate business contracts still contains certain shortcomings, including
the failure to recognize anticipatory breach of obligations. Moreover, the Civil Code
2015, the Law on Real Estate Business 2023, and the Commercial Law 2005 are not
fully consistent in their provisions concerning the concepts of breach of
obligations/breach of contract and fundamental breach/material breach, among others.

3.1.2. Current state of the law on sanctions for breach of obligations in real
estate business contracts

Sanctions for breach of obligations in real estate business contracts include
compulsory performance of the contract; contractual penalties; suspension of contract
performance; termination of contract performance; and contract cancellation.

The provisions on sanctions for breach of obligations in real estate business
contracts still contain numerous shortcomings, including the failure to establish a
distinct legal liability regime specifically applicable to real estate business contracts.
There are no clear provisions for distinguishing and unifying the sources of law
governing legal liability arising from real estate business contracts. There are no specific
provisions on circumstances in which the sanction of compulsory performance of the
contract may not be applied, nor are there any provisions on supplementary sanctions.
The structure of the provisions governing the sanctions of contract cancellation and
termination of contract performance in real estate business contracts is identical with
respect to the circumstances in which such sanctions may be applied, yet differs in terms
of the legal consequences of their application. This creates difficulties for parties to real
estate business contracts in selecting the appropriate sanction and for competent
authorities in determining whether a request for the application of a particular sanction
is justified. The contents of the sanctions provided in the Civil Code 2015, the
Commercial Law 2005, and the Law on Real Estate Business 2023 overlap, conflict,
and are inconsistent with one another, resulting in difficulties in selecting the applicable
legal provisions for dispute resolution and giving rise to discretionary choices among
sanctions. The current provisions remain formalistic and lack substantive effectiveness
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in protecting the weaker party; there are also no clear provisions on contractual fairness
mechanisms and the protection of weaker parties in the real estate market.

3.1.3. Current state of the law on cases of exemption from liability for breach of
obligations in real estate business contracts

Cases of exemption from liability for breach of obligations in real estate business
contracts include: exemption from liability by agreement of the parties; exemption from
liability due to force majeure events; exemption from liability where the breach of one party
is entirely attributable to the fault of the other party; and exemption from liability where
performance is required in accordance with a decision of a competent state management
authority that the parties could not have known of at the time of contract formation.

Current Vietnamese legal provisions merely enumerate the categories of exemption
from liability and lack detailed provisions on the conditions for their application or the
exceptions in which they may not be applied, thereby creating an excessively broad “safe
harbor” for the breaching party. The provisions on cases of exemption from legal liability
under the Law on Real Estate Business 2023, the Civil Code 2015, and the Commercial Law
2005 also contain numerous inconsistencies and conflicts.

3.2. The practice of applying the law on legal liability for breach of obligations
in real estate business contracts in Vietnam

3.2.1. The practice of applying the law on the grounds giving rise to legal liability
for breach of obligations in real estate business contracts

In practice, the application of the law on the grounds giving rise to legal liability
for breach of obligations in real estate business contracts encounters numerous
difficulties, particularly in determining the validity of the agreements and real estate
business contracts entered into by the parties, as well as in determining whether a breach
of obligations by one party has occurred and constitutes a sufficient basis for the
aggrieved party to request the application of remedies

3.2.2. The practice of applying the law on remedies for breach of obligations in
real estate business contracts

In recent years, the application of the law on legal liability for breach of obligations
in real estate business contracts has achieved notable results, with certain judgments and
rulings timely protecting the legitimate rights and interests of the aggrieved party, and
reducing the burden of proof required for the aggrieved party to obtain compensation in
contracts that contain pre-agreed liquidated damages clauses.

However, the practical application of the law on remedies for breach of obligations
in real estate business contracts continues to face many obstacles, particularly in
selecting which legal provisions should be applied to resolve requests for remedies
against the breaching party, such as contractual penalties and the determination of
compensable categories of damages. The application of the law to claims for specific
performance of real estate business contracts, or to claims for rescission or termination
of contracts, remains difficult and subject to divergent approaches due to the absence of
detailed legal provisions and guiding regulations.

3.2.3. The practice of applying the law on the cases of exemption from liability
for breach of obligations in real estate business contracts

The practical application of the law on cases of exemption from liability for breach
of obligations in real estate business contracts in Vietnam remains fraught with
shortcomings, particularly with respect to the determination of force majeure events.
Judicial decisions assessing whether the Covid-19 pandemic constitutes a force majeure
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event, or whether decisions of State authorities affecting a party’s contractual
obligations in real estate business contracts qualify as grounds for exemption from
liability, continue to reflect divergent interpretative approaches.

3.2.4. Causes of the difficulties in applying the law on legal liability for breach
of obligations in real estate business contracts

First, causes arising from the current state of the law on legal liability for breach
of obligations in real estate business contracts.

Second, causes arising from legal awareness and the application of the law on legal
liability for breach of obligations in real estate business contracts.

Third, causes arising from shortcomings in the post-inspection and supervisory
mechanisms of state management authorities.

Conclusion of Chapter 3

Based on the issues examined in Chapter 3, the following conclusions may be
drawn:

First, Vietnamese legal provisions on legal liability for breach of obligations in
real estate business contracts are gradually being improved, becoming more
comprehensive and more feasible. The law provides detailed standard contracts in real
estate business activities and the principle requiring compliance with such standard
contracts, thereby creating favorable conditions for parties to real estate business
contracts to identify the contents that should be agreed upon. At the same time, this
serves as a useful legal solution enabling the weaker party in a real estate business
contract to understand the basic contractual contents and, on that basis, discuss and
negotiate with the other party from the contract formation stage in order to protect its
legitimate rights and interests. However, certain provisions still reveal shortcomings.
The Law on Real Estate Business 2023, the Commercial Law 2005, and the Civil Code
2015 contain provisions that are inconsistent and conflicting, and there remain
circumstances and developments arising during the performance of real estate business
contracts for which no legal rules have yet been provided.

Second, the application of the law on legal liability for breach of obligations in real
estate business contracts in recent years has achieved notable results. Certain judgments
and decisions have timely protected the legitimate rights and interests of the aggrieved
party and reduced the burden of proof required for compensation where the contract
contains a pre-agreed liquidated damages clause.

However, in practice, numerous difficulties in the application of the law still exist.
Different decisions have been rendered in identical situations, and some decisions have
applied the law in a manner that is not entirely appropriate, without fully considering the
actual interests and expectations of the aggrieved party in a real estate business contract.

Third, through the examination of the current state of Vietnamese law and the
practice of law application concerning legal liability for breach of obligations in real
estate business contracts, the author clarifies the shortcomings of the law, the difficulties
arising in practice, and the causes of such shortcomings and difficulties. This serves as
the basis for proposing orientations and solutions aimed at improving the law and
enhancing the effectiveness of the application of the law on legal liability for breach of
obligations in real estate business contracts in the following Chapter of this Dissertation.
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CHAPTER 4
ORIENTATIONS AND SOLUTIONS FOR IMPROVING THE LAW AND
ENHANCING THE EFFECTIVENESS OF THE APPLICATION OF THE
LAW ON LEGAL LIABILITY FOR BREACH OF OBLIGATIONS IN REAL
ESTATE BUSINESS CONTRACTS

4.1. Orientations for improving the law on legal liability for breach of
obligations in real estate business contracts

4.1.1. Improving the law on liability for breach of obligations in real estate
business contracts in conformity with the Party’s guidelines and policies and the
State’s legal policies.

4.1.2. Improving the law on legal liability for breach of obligations in real estate
business contracts in accordance with the orientation of ensuring consistency and
feasibility in legal provisions

4.1.3. Improving the law on legal liability for breach of obligations in real estate
business contracts to meet the requirements of international integration

4.1.4. Improving the law on legal liability for breach of obligations in real estate
business contracts in line with the trend toward diversification of sanctioning
mechanisms and the timely protection of the rights of parties in contractual
relationships

4.2. Solutions for improving the law and enhancing the effectiveness of the
application of the law on legal liability for breach of obligations in real estate
business contracts

4.2.1. Solutions for improving the law on legal liability for breach of obligations
in real estate business contracts

4.2.1.1. Group of solutions for improving the law on the grounds giving rise to
legal liability for breach of obligations in real estate business contracts

First, supplement the Law on Real Estate Business 2023 with a separate legal
regime on the grounds giving rise to legal liability for breach of obligations in real estate
business contracts and supplement relevant provisions.

Second, amend the concept of breach of contractual obligations.

Third, amend the concept of fundamental breach.

Fourth, supplement provisions on anticipatory breach of obligations.

Fifth, amend the provisions of the Law on Real Estate Business 2023 and the
standard contracts in real estate business activities issued under Decree No.
96/2024/ND-CP relating to the fault element in claims for damages arising from breach
of obligations.

4.2.1.2. Group of solutions for improving the law on sanctions for breach of
obligations in real estate business contracts

First, amend the legal provisions on the sanction of compulsory performance of
real estate business contracts: supplement provisions limiting the application of the
sanction. Supplement and amend the provisions of the standard contracts in real estate
business activities in the direction that where the seller/transferor/lessor-purchase
provider delays the delivery of the real estate, the purchaser/transferee/lessee-purchaser
shall have the right to require continued performance of the contract and may grant a
reasonable extension of time for the breaching party to perform its contractual
obligations; where the purchaser/transferee/lessee-purchaser requires continued
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performance of the contract, it shall retain the right to require the seller/transferor/lessor-
purchase provider to pay contractual penalties or compensation in accordance with law.
Recommend that the Council of Judges of the Supreme People's Court issue a
Resolution guiding dispute resolution bodies to have the authority to order the obligor
to pay an additional penalty if it fails to comply with the decision.

Second, amend the provisions on the level of contractual penalties under Article
301 of the Commercial Law 2005 in the direction of introducing greater flexibility in
the level of contractual penalties to suit specific commercial relationships, including real
estate business contracts.

Third, amend the provisions of the Law on Real Estate Business 2023 and the
standard contracts concerning liability for damages arising from breach of contractual
obligations in real estate business activities.

Fourth, amend the provisions on suspension of the performance of real estate
business contracts.

4.2.1.3. Group of solutions for improving the law on cases of exemption from
liability for breach of obligations in real estate business contracts

First, supplement conditions for recognizing agreements on exemption from
liability between parties to real estate business contracts.

Second, amend the force majeure clauses in the standard contracts in real estate
business activities under Decree No. 96/2024/ND-CP.

Third, supplement conditions for exemption from liability where performance is
carried out pursuant to a decision of a competent state management authority that the
parties could not have known of at the time of contract formation.

4.2.2. Solutions for enhancing the effectiveness of the application of the law on
legal liability for breach of obligations in real estate business contracts

4.2.2.1. Amending the dispute resolution clauses in the standard contracts in real
estate business activities issued under Decree No. 96/2024/ND-CP to allow commercial
arbitration to participate in resolving disputes arising from real estate business
contracts

4.2.2.2. Improving the quality of adjudication of disputes arising from real estate
business contracts involving claims for legal liability due to a party's breach of
contractual obligations

4.2.2.3. Strengthening legal guidance and summarizing practical experience in
adjudicating disputes arising from real estate business activities

4.2.2.4. Enhancing the awareness of real estate business enterprises in the process
of entering into and performing real estate business contracts

4.2.2.5. Strengthening and improving the quality of inspection, examination, and
handling of violations of the law on real estate business
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Conclusion of Chapter 4

Given the current state of Vietnamese law and the practice of law application
concerning legal liability for breach of obligations in real estate business contracts,
which still contain numerous shortcomings and difficulties, the improvement of the law
in this area is highly necessary. To ensure that such legal improvement is scientific,
practical, and feasible, it must be based on orientations such as consistency with the
guidelines and policies of the Party and the State; ensuring coherence and feasibility
within legal provisions; meeting the requirements of international integration; and
developing in line with the trend toward diversification of sanctions to ensure the timely
protection of the rights of parties in contractual relationships.

On that basis, the Dissertation proposes three groups of solutions, including: (1)
improving legal provisions on the grounds giving rise to legal liability for breach of
obligations in real estate business contracts; (2) improving legal provisions on sanctions
for breach of obligations in real estate business contracts; and (3) improving legal
provisions on cases of exemption from liability for breach of obligations in real estate
business contracts. The recommendations for legal improvement focus on addressing
inconsistencies among relevant legal instruments, while also proposing the addition of
new legal provisions which, in the author's view, are necessary for improving the law
on legal liability for breach of obligations in real estate business contracts.

The Dissertation also proposes solutions to enhance the effectiveness of the
implementation of the law on legal liability for breach of obligations in real estate
business contracts, focusing on amending the standard dispute resolution clauses in real
estate business contracts to incorporate arbitration as a dispute resolution mechanism;
improving the quality of adjudication; strengthening the review and summarization of
adjudicative experience; enhancing the awareness of real estate business enterprises; and
strengthening and improving the quality of inspection, examination, and handling of
violations arising in real estate business activities.

22



CONCLUSION

The Dissertation adopts an in-depth approach and conducts a systematic,
comprehensive, and detailed study of issues relating to legal liability for breach of
obligations in real estate business contracts. The chapters of the Dissertation
successively provide the theoretical foundation, analyze and evaluate the current state
of the law and the practice of law application in Vietnam, and thereby propose solutions
for improving the law and enhancing the effectiveness of the application of the law on
legal liability for breach of obligations in real estate business contracts.

1. On the basis of synthesizing and reviewing the results of prior scientific research
works, the author evaluates and identifies existing research gaps and issues requiring
further study. This chapter also clearly determines the research approach, research
questions, and research hypotheses, which serve as the foundation for further
development in the subsequent chapters.

2. The Dissertation focuses on clarifying and establishing the theoretical
foundation for the legal aspects of the legal regime of legal liability for breach of
obligations in real estate business contracts, including identifying the basis giving rise
to the obligations of parties to real estate business contracts; developing the concept and
characteristics of breaches of obligations in real estate business contracts; developing
the concept and characteristics of legal liability for breach of obligations in real estate
business contracts; and establishing the legal framework governing legal liability for
breach of obligations in real estate business contracts. These foundational theoretical
analyses serve as the basis for the author's subsequent examination of the current state
of the law and the practice of its application in Vietnam.

3. The Dissertation has analyzed the current state of Vietnamese legal provisions
and the shortcomings of existing regulations; examined the practice of applying
Vietnamese law and identified the difficulties arising in practice as well as the causes of
such difficulties. This Chapter of the Dissertation focuses on the study of three groups
of provisions: provisions on the grounds giving rise to legal liability for breach of
obligations; sanctions applicable to breaches of obligations and the consequences of
their application; and cases of exemption from liability for breach of obligations in real
estate business contracts.

4. The Dissertation has proposed orientations and specific solutions for improving
the law, including supplementing provisions on anticipatory breach of obligations,
introducing mechanisms to ensure the enforcement of the sanction of compulsory
performance of contracts, supplementing conditions for the application of cases of
exemption from liability, and amending provisions to ensure consistency between the
Civil Code 2015 and specialized laws. This Chapter also proposes solutions to enhance
the effectiveness of the application of the law on legal liability for breach of obligations
in real estate business contracts.

Through its chapters, the Dissertation has clarified theoretical issues, the current
state of the law, and the practice of law application, thereby making contributions of
both theoretical and practical significance.

From a theoretical perspective, the Dissertation constitutes a specialized and
systematic study of legal liability for breach of obligations in real estate business
contracts. Its findings have scientific value in clarifying and enriching the theoretical
foundations and legal theories concerning legal liability for breach of obligations in real
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estate business contracts, thereby contributing to the body of legal knowledge in the
field of real estate business contracts.

From a practical perspective, the Dissertation serves as a useful reference for the
process of formulating and implementing the law on legal liability for breach of
obligations in real estate business contracts. It also provides additional legal information
to parties participating in real estate business contracts, thereby contributing to the
reduction of risks and breaches of obligations in such contracts.

Based on its research findings, the Dissertation proposes three groups of solutions
for improving the law, namely:

First, improving legal provisions on the grounds giving rise to legal liability for
breach of obligations in real estate business contracts, specifically by proposing the
supplementation of legal provisions establishing a unified principle for determining the
applicable law in real estate business contracts; amending the concepts of breach of
contractual obligations and fundamental breach; developing provisions on anticipatory
breach of obligations; amending the provisions of the Law on Real Estate Business 2023
and the standard contracts under Decree No. 96/2024/ND-CP relating to the fault
element in claims for damages; and proposing that the Council of Judges of the Supreme
People's Court issue guidance on resolving disputes in which project developers and real
estate business enterprises perform obligations toward customers through commitments
made by brokers, distributors, or cooperating parties.

Second, improving legal provisions on sanctions for breach of obligations in real
estate business contracts, specifically by proposing the supplementation of cases in
which the sanction of compulsory performance of contracts may not be applied and
supplementary sanctions relating thereto; amending the level of contractual penalties;
and amending provisions on liability for damages and suspension of contract
performance.

Third, improving legal provisions on cases of exemption from liability for breach
of obligations in real estate business contracts, specifically by proposing the
supplementation of conditions for recognizing agreements on exemption from liability;
amending force majeure clauses in standard contracts in real estate business activities
under Decree No. 96/2024/ND-CP; and supplementing conditions for exemption from
liability where performance is carried out pursuant to a decision of a competent state
authority.

The Dissertation also proposes solutions to enhance the effectiveness of the
implementation of the law on legal liability for breach of obligations in real estate
business contracts, focusing on amending the standard dispute resolution clauses in real
estate business contracts to incorporate arbitration as a dispute resolution mechanism;
improving the quality of adjudication; strengthening the review and summarization of
adjudicative experience; enhancing the awareness of real estate business enterprises; and
strengthening and improving the quality of inspection, examination, and handling of
violations arising in real estate business activities.

With these achievements, the Dissertation fills the research gap left by previous
scholarly works and serves as a useful and practical reference for the effective
amendment, improvement, and implementation of the law on legal liability for breach
of obligations in real estate business contracts. It also contributes to the development of
in-depth studies on contract law reform and real estate business law in Vietnam.
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